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THE OUDH CASES. 

DECIDED BY 

THE COURT OF THE JUDICIAL COMMISSIONER OP OUDH. 



SECOND CIVIL APPEALS Nos. 487 AND 488 OF 1902. 



Before Mr. Cluxmier, 



Dalip Singh (Plaintif) v. Sheo Nandan (Defendant). ^^', 



Pre-emption^ ^uit for — Indian Limitation Act^ sch, «'., art^ 
120 — Decree for pre-emption^ obtained bi/ a person in a suit to 
which plaintiff in the second suit is not a party — Partition^ part 
of land remaining joint after ^ ^ect of as to right of pre-emption — 
Village community^ members of — Oudh Law4 Act, s, 9. cl, (3), 



A certain Tillage was in 1883 partitioned between eight sets of co-sharers 
and was dirided into eight separate mahals. Certain lands such as graveyards 
were thrown into a ninth mahal which remaiaed joint and was not separately 
assessed to revenue. Upon this partition the vendor obtained one of the eight 
mahals. In 1886 he mortgaged a one anna share in his mahal to O the father 
of the second defendant. In March 1898 6f obtained a conditional decree for 
foreclosure and an order absolute was made on November 29th, 1899. The first 
defendant brought a suit for pre-emption and obtained a decree on 8thApril 190K 
To that suit the plaintif! was not made a party. The plaintiff instituted his suit for 

* Against the decree of W. F. Kirton Esq., Offg. District Judge, Hardoi, 
dated Srd December 1902, reversing the decree of M, Mohammad Asgha^^ 
Subordinate Judge of Unao, dated 22nd May 1902. 
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Dalip Singh pre-emption on the hasis of the foreclosure deci'ee obtained by the father of the 

^^' . second defendant and impleaded the first defendant. 
Sheo Nandan. ^ 

Held^ that the suit was governed by art. 120, Ech. ii of the Indian 
Limitation Act and was within time. 

The right of a person to pre-emption cannot be defeated by a decree obtain, 
ed by another person in a suit to which the plaintiff in the second suit is not * 
party. Held therefore, that the plaintifiTs suit was maintainable. 

Held further, that under sec. 9 clause (3) of the Oudh Laws Act, the 
Tender, the plaintiff, and the first defendant in the present case were all mem- 
bers of the same village community. 



For Appellant. — Mr. Nahiullah. 
For Respondent. — B. Basdeo Lai 

Chamier, -A. J. C. — These are appeals by the plaintiff in a 
suit for pre-emption. The first Court decided that the plaintiff 
and the first defendant were equally entitled to pre-empt and 
that therefore lots should be drawn. Both sides appealed to the 
District Judge who held that the plaintiff had no right to pre- 
empt under any of the clauses of s. 9 of the Oudh Laws Act. 
The facts are that mauza Pakra Buzurg was in 1883 partitioned 
between the then co-sharers. There were eight sets of co-sharers' 
and the village was divided into eight separate mahals. Certain 
lands such as graveyards which by their nature were incapable 
of perfect partition were thrown into a ninth mahal which remain- 
ed joint and was not separately assessed to revenue. Upon thb 
partition the vendor Zalim Singh obtained one of the eight 
mahals. In 1886 he mortgaged a one anna share in his mahal 
to Gaya Pershad the father of the second defendant. In March 
1898 Gaya Pershad obtained a conditional decree for foreclosure 
and an order absolute was made on November 29th 1899. The 
first defendant immediately brought a suit for pre-emption and 
obtained a decree on'April 8th 1901. To that suit the plaintiff 
in the present suit was not mado a party. The present suit was 
instituted on August 28th 1901. A number of defences were 
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set up. First, it was contended that there was misjoinder of Dalip Singh 
parties and causes of action. This plea is obviously untenable SaeoNandan. 
and^was notjpressed in this Court. The second defence was tha^ 
the suit is barred by limitation not having been brought within 
one year from either of the dates specified in art. 10, sch. ii, 
of the Indian Limitation Act. This plea must be rejected. 
The property sold being a share in an undivided zemindari 
mahal is not susceptible of physical possession; therefore the first 
part of the third column does not apply and it has been held by 
their Lordships of the Privy Council that the second part also 
does not apply to a case of this kind, see liatul Begam v. 
Manmr Ali Khan (1). The suit is governed by art. 120 and is 
clearly within limitation. The third defence was that the suit 
is not maintainable because it is founded upon the decree obtain- 
ed by the first defendant against the father of the second defend- 
ant and that a decree cannot form the basis of a suit for pre- 
emption. The case of Abdur Razzaq v. Mumtaz Ilusain (2) 
was relied upon but it is obvious that that case differs widely 
from, the present case. There the suit was based on 
the previous decree for pre-emption. Here that is not so. The 
present suit is based upon the foreclosure decree obtained by the 
father of the second defendant, and the first defendant is implead, 
ed because he has obtained a decree under which he has secured 
possession of the property and also because he claims to have a 
better right than the plaintiff to pre-empt. I Was also referred 
to a decision of Mr. Young, Judicial Commissioner, in the case 
of Lachmi Narain v. Gur Bakhsh (3). In that case it was no 
doubt held that the plaintiff's suit was not maintainable because 
before it was brought the defendant had succeeded in obtaining 
a decree for pre-emption against the vendor and vendee. No 
reasons are given in the judgment and I find myself unable to 
agree with it. It seems to me impossible to hold that the righ^ 
of a person to pre-empt can be defeated by a decree obtained by 

(1) I. L. B.,24 AU., 17. 

(2) I. L. R., 26 All. 334. 

(3) Misc. Appl. No. b7 of 1888 decided on Htb May 1889. 
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Dalip Singh another person in a suit to which the'plaintiff in the second sai|; 

Sheo Nandan. is not a party. For these treasons I hold that the present snit 
is maintainable. The fourth defence was that the first defend" 
ant had a better right than the plaintiff to pre-empt because he 
is the purchaser in possession of the share of Cbandi a brother 
of the vendor Zalim Singh. Upon this it is sufficient to say 
that Chandi's share was not in Zalim Singh's mahal and even 
Chaudi himself would have had no better right to pre-empt than 
the plaintiflE has. The fifth defence was that the plaintiff is not 
a member of the same village community as Zalim Singh. This 
is the ground upon which the lower appellate Court has dismiss- 
ed the suit. It is clear that if the plaintiff has a right to pre- 
empt it must be^ under the 3rd clause of s. 9 of the Oudh Laws 
Act as a member of the village community. The defendant'^ 
contention is that the plaintiff and the vendor ceased upon the 
partition of 1883 to be meniljers of the same village community. 
This view was maintained in the case of Bai Jainte 
Par shad v. Sheikh Mir Muliammad (1), and other cases 
mentioned in the judgment in that case. In the case of Lachhr- 
man Prasad v. Ramzan (2) where, as here, a portion of the 
village had remained joint, I held that the plaintiff and the 
vendor had not ceased to be members of the same village com- 
munity. In Driffbijai Singh v. Courts of Wards (3) both Mr. 
Scott and Mr. Spankie dissented from the view taken by Mr. 
Young iu the case of Rai Jainte Parshad v. Sheikh Mir Muham-- 
mad (1). They considered that Mr. Young had attached too 
much importance to the words " and whether proprietary, or 
under-proprietary" in s. 7 of the Ondh Laws Act and that the 
unit for pre-emption was the village " however constituted." 
Mr. Scott pointed out the difficulty of supposing that the 
existence of two distinct village communities in the same village. 
The point upon which the learned Judges differed in that casg 
does not arise here. Both the judgments show that they dis- 
approved of the decision in Rat Jainte Parshad v. Sheikh Mir 

(1) Jwala Pershad's Oudh Hulings, App. p. Tii. 

(2) S. C. A. No. 516 of 1897 decided on the 10th October 1898. 

(3) 5 Oudh Cases, 266. 
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Muhafnniad. In the case which I decided in 1898 I pointed ^al^P^-^'off^* 

out that it was impossible to hold that the parties were members Sheo Nandan. 

oE the same village community as regards the joint mahal but 

were not members o£ the same village community as regards the 

lands lying in the same village outside the area which remained 

joint. In my opinion the vendor, the plaintiff, and the first 

defendant in the present case were all members of the same 

village community. The vendor has since died but that does not 

affect the case. The result is that the plaintiff and the first 

defendant are equally entitled to pre-empt and they must 

draw lots. 

Lots are drawn an d the first defendant is found to be en- 
titled to pre-empt. Therefore both appeals are dismissed. As the 
suit was rightly brought but was founded upon an allegation 
that the plaintiff had a superior rig ht, not that both parties had 
an equal right, and as the defence completely failed, I direct 
that the parties pay their own costs in all three Courts. 
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SECOND CIVIL APPEAL, No. 263,OF 1902.* 



Before Mr. Chamier, 



1903. MusAMMAT Jafri Bbgam (Plaintiff) v. Musammat Gulab 

Nov. 18. 2;uAB and another {Defendants). 



Pre-emption^ suit for^Relationship of vendee and\ vendor^ 
plea of — Oudh Laws Act^ s. 9. 



In a suit for pre-emption the plaintiff alleged; i that she, the xendor, and 
the yendee held shares in the same mahal and that she and the vendee were 
both equally entitled to pre-empt. The yendee defendant's answer was that he 
was related to the vendor and the plaintiff was not, and that therefore he the 
yendee had a preferential right of pre-emption. The vendor was the widow of 
one Jl whose father was a first cousin of the vendee. 

Meld^ that the vendee had no preferential right to pre-empt as against the 
plaintiff. The kind of relationship contemplate by s. 9, Oudh Laws Act of 
1876 is consanguinity from a common stock. 



For Appellant. — Mr. Samiullah Beg. 
For Respondent. — Mr. Mumtaz Ilusain. 

Chamieb, a. J. C. — This is an appeal in a suit for pre- 
emption. The plaintifiE-appellant, the vendor, and the vendee 
all hold shares in the same mahal. It was the case of the plaint- 
ifiE in the Court below that the mahal had been divided into 
several pattis and that her own and the vendor's shares were in 
the same patti while the share of the vendee was in another patti. 
On this ground the plaintiflE claimed to be entitled to pre- 
emption as against the vendee. The lower appellate Court has 

* Against the decree of B. Ram Pershad, Subordinate Judge, Kheri, dated 
24th April 1902, confirming the decree of M. Mohammad Ismail, Munsif, Kheri, 
dated 28th September 1901. 
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decided that no such sub-division into pattis has taken place. 
The plaintiff now contends that if there has been no sub-division 
into pattis, she and the vendee are both equally entitled to pre- 
empt and therefore lots should be drawn. 

The vendee respondent's answer to this is that he is related 
to the vendor and the plaintiff is not, therefore he the respond- 
ent has a preferential right of pre-emption. The vendor is the 
widow of one Raghubar Singh whose father was a first cousin 
oE ihe vendee. There b therefore no blood relationship between 
the vendor and vendee ; they are only- somewhat remotely con- 
nected with each other by marriage. 

In Mohamed Taki Ali Khan v. Mohamed Alt (I) and again 
in Karam Hossein v. Raghubar Dayal (2) it was held that the 
kind of relationship contemplated by s. 9 of the Oudh Laws 
Act 1876 is consanguinity from a common stock. Following 
these decisions I hold that the vendee in the present case has no 
better right to pre-empt than has the plaintiff. They must there- 
fore draw lots. If the lot falls to the plaintiff-appellant issues must 
be remitted to the lower appellate Court as to the terms on 
which the plaintiff-appellant is entitled to pre-emption. If the 
lot falls to the respondent vendee the appeal must be dismissed* 

Lots having been drawn the plaintiff-appellant is found to 
be entitled to pre-empt. 

Under 0. 566, Civil Procedure Code, I return the record to 
the lower appellate Court for findings upon the third and fourth 
points stated in the judgment of the lower appellate Court. As 
the issues were not properly framed in the first Court the parties 
may adduce further evidence. 

On return of the findings, which should be within one montbf 
ion days will be allowed for objections. 

(1) Jwala Perehad's Select Cases, App. p. yii, 

(2) 4 Oudh Cases, 397. 



Musammat 
Jal'ri Bcgam 

r. 
Mnsaminat 
Gulab Kuar 
and another. 
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SECOND CIVIL APPEAL, No. 481 OF 1901.* 



Before Mr. Macleod and Mr. Chamier. 



1903. Kaghunath Parshad {Plaintiff) v. Ram Dayal and 

Deo. 10. others (Defendants). 



Pre-emption^ suit for — Physical possession — Indian Limit" 
ation Acty sch. ii., arts. 10 and 120. 



The first respondent held a mortgage by conditional sale on the shares 
of the remaining respondents. They remained in possession of the property 
until the 15th April 1896 when the first respondent was put in possession 
by the Court under a decree for foreclosure which had been made absolute 
on the 28th March 1896. The appellant's suit for pre-emption was filed on 
the 28th January 1901. Held^ that the suit was goTemed not by art. 10 
but by art. 20, sch. ii, Indian Limitation Act and was within time. 

The words " physical possession'' in article 10 mean a personal and imme- 
diate possession and exclude any notion of oonstructiye possession by a 
landlord through his tenants. Held therefore, that the property which 
was the subject of the foreclosure decree obtained by the first req>ondent 
did not admit of physical possession. 



For: Appellant. — Mr. J. S. Misra. 
For Respondent. — B. Ishwari Dayal. 

Maolbod, a. J. C, and Chamier, A. J. C. — ^This is an 
appeal from a decree of the District Judge of Hardoi affirming 
a decree of the Subordinate Judge of Unao dismissing the 

* Against the decree of A. Sabonadiere Esq., District Judge, Hardoi 
dated 20th August 1901 upholding the decree of M. Abdul Salam Khan, 
8uboi*dinate Judge, Unao, dated 6th July 1901. 
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appellant's salt for pre-emption on the ground that it is Bagbunath 
barred by article 10 of the second schedule of the Indian v. 

Limitation Act, 1877. 2!d'<,?h^ 

The first respondent is a stranger who held a mortgage 
by conditional sale on the shares of the remaining respondents 
and other persons since dead. The mortgagors remained in 
possession of the property until the first respondent was put in 
possession by the Court on the 15th April 1896 after having 
obtained a decree for foreclosure which was made absolute on 
the 28th March 1896. 

The appellant's suit for pre-emption was filed on the 28th 
January 1901. If art. 10 applies it was barred by limitation, 
if art. 120 applies it was within time. It is contended on 
behalf of the appellant that the latter article applies on the 
ground that the whole of the property did not admit of 
physical possession within the meaning of art. 10. The share 
in question is a patti in a mahal in which imperfect partition 
had taken place prior to the foreclosure decree, the only things 
remaining the joint property of the whole mahal being some 
tanks and a temple. The cultivated land in the patti other 
than the sir is admittedly held by tenants. The learned Dis- 
trict Judge dissenting from the ruling in the case of Batul 
Begam v. Manmr Alt Khan (1) held that the first respondent 
was in physical possession of the property and that possession 
by tenants constituted physical possession on his part. That 
case however went up to the Privy Council in appeal and 
their Lordships have entirely approved of the view taken 
byithe Allahabad High Court — Batul Begam y. Manmr Alt 
Khan (2). The question of what constitutes physical possession 
is dealt with at p. 24. Their Lordships say, " The word 
" physical is of itself a strong word, highly restrictive of the 
" kind of possession indicated," and they go on to say that what 
is meant by physical possession is a "personal and immediate 
possession." This clearly excludes any notion of constructive 

(1) I. li. E., aO AIL, 315. (2) l.L. R., 24AU., 17. 
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Baghunath 
Parshad 

V, 

Ram Da jal 
and others* 



possession by a landlord through his tenants. The persons in 
^' personal and immediate " possession in snch a case are the 
tenants and the landlord cannot in any way be described as 
being in ** personal and immediate " possession, whatever other 
kind of possession he may have. This ruling by their Lord- 
ships of the Privy Council disposes of the question of phy- 
sical possession in the present case and it must be held that 
the property which was the subject of the foreclosure decree 
obtained by the first respondent did not admit of physical 
possession. 

The result i» that art. 10 does not apply and that the suit 
is governed by art. 120 and that it i» therefore within timer 
The appeal is allowed and the appellant will get a* decree 
for possession of the property on payment at Bs. 1,3^4-12-0 
within three months. The appellant will get his costs in all 
three CourU. 
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SECOND CIVIL APPEAL, No. 277 OF 1902.* 



Before Mr. Cliamier. 

Ram Parshad (Defendant) t>. Umrao (Plaintif). 1903. 
Nov. 24. 

Mortgage^ suit for recovery of money due on — Anomalous 

mortgage — Interest^ claim for recovery of by sale of mortgaged 

property — Damages — Indian Limitation Act^ sch. «, art. 116. 

The plaintiff sued the defendant for the rccoTery of certain sums of money 
as principal and interest alleged to be due upon a mortgage executed by the 
latter in faTonr of the former on December 11th 1888. He claimed to be 
entitled to recover these sums by sale of the mortgaged property. 

Held, that having regard to the terms of the deed the mortgage was an 
anomaloos mortgage, that the parties did not intend that the mortgagee shoald 
in any event be entitled to a decree for sale in respect of the interest, that 
he was entitled by way of damages to interest for six years previous to the 
suit under article 116, sch. ii of the Indian Limitation Act, and that under 
the drcumstanoes the interest awarded as damages could not be held to be a 
charge on the land. 



For Appellant. — B. Ishwari Parshad. 

For Respondent. — S. Wazir Hasan. 

CflAMiER, A. J. C. — ^This was a suit for the recovery of 
Rs. 450 principal and Rs. 463-5-6 interest alleged to be due 
upon a mortgage executed by the defendant in favour of the 
plaintiff on December 7th 1.888. The plaintiff claimed to be 
entitled to recover these sums by sale of the mortgaged pro- 
perty. The principal portions of the mortgage-deed may be 
summarized as follows : — " I have borrowed Rs. 450 from 
Umrao (the plaintiff-respondent here) at 12 per cent, per 
mensem. I promise to repay the above sum, namely the prin- 
cipal, in Jeth 1301 Fasli and for the interest I have made over 
possession of 16 bighas the rental of which is Rs. 53 per annum ; 
let the mortgagee recover the interest from the tenants year 
by year. Ue shall have no claim against me for the interest. 
When at any time after 1301 Fasli I pay the principal sum let 
him return the mortgage-deed and until the principal is paid 

Against the decree of M. Muhammad Afzal All, Subordinate Judge, Bah- 
raicb, dated 13th May 1902, oonflrming the decree of B. Eajendra Nath 
Bannerjf. Munrif, Kaisarganj, dated 3lst January 1902. 
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Ram Parshad ^jj^ ]^q^ ^jjj remain in possession of the mortgagee. Be it known 
Umrao. that from the date of the deed till 1297 Fasli the mortgagee will 
receive his interest in cash from me aild will give a receipt. 
But from the beginning of 1298 Fasli when he takes possession 
of the property he will recover his interest therefrom. There- 
fore I have written these few lines as a mortgage-deed" etc. 
The first question is whether the mortgage is an anomalon's 
mortgage or is a combination of a simple mortgage and a usu- 
fructuary mortgage. In Tikam Singh v. Makrand Singh (1) 
it was held that a mortgage could not be deemed tq be a com^ 
bination of a simple mortgage and a usufructuary mortgage 
unless the mortgage was both a simple mortgage and a usufruct- 
uary mortgage from the commencement. I am disposed tq 
-think that this view is correct. If it were not so there could 
scarcely be anomalous mortgages at all. I hold that the mortgage 
in this case is an anomalous mortgage. Therefore the rights 
and liabilities of the parties must be determined by their cout 
tract as evidenced in the deed and -so far as such contract does 
not extend by local usage. In this case no local usage is 
pleaded and I have therefore to deal only with the deed. It is 
not disputed that the plaintiff-mortgagee is entitled under this 
deed to a decree for sale of the property for the recovery of the 
■principal sum. The question is whether he is entitled to such a 
decree in respect of the interest. It was suggested that s. 68 
of tlie Transfer of Property Act justified a suit for recovery of 
•both principal and interest by sale of the property because 
within the meaning of clause (c) of that section, the mortgagor 
had " failed to deliver" possession to the mortgagee. Assuming 
•that section 68 applies to an anomalous mortgage I cannot hold 
that that section necessarily justifies a suit for sale in the cases there- 
in mentioned. The question whether a suit for sale can be main- 
tained or not depends upon the terms of the mortgage. Having 
examined the deed carefully I have come to the conclusion that 
the parties did not intend that the mortgagee should in any 
event be entitled to a decree for sale in respect of the interer t. 
It seems to me quite plain that there was no such intention. I 

•'. (1) 6 0. C. 1G7. " 
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think however that inasmuch as the deed contains an express con- ^"^ Parehad 
tract to pay the principal sum in Jeth 1301 Fasli, the mort- Umrao. 
gagee is entitled to damages for non-payment o£ that sum. It 
has been, held in several cases that the period oE limitation for 
such a claim is that provided by art. 116, sch. ii of the Limit- 
ation Act where, as here, the contract is in iwriting registered. 
I hold that the plaintifiF is entitled by way of damages to in- 
terest for six years previous to the suit The question remains 
whether such damages can be held to be a charge upon the 
property. The Allahabad High Court have held more than 
once that interest awarded by way of damages cannot be con- 
sidered a charge upon the property. The Calcutta and Madras 
High Courts have held that it can. The Bombay High Court 
does not seem to have decided the question in any case governed 
by the Transfer of Property Act. In Chajmal Das v. Brij 
Bhukhan Lai (1), which was a suit for sale, their Lordships of 
the Privy Council seem to have treated interest awarded as 
damages as being on the same footing as interest due upon the 
terms of the bond, but the point was not decided. It may be 
that in a case where the land is liable to be sold for the recovery 
of interest upto the date on which the principal sum is payable 
interest awarded as damages for non-payment of the principal 
should be held to be charged on the land and included in the 
d^rde for sale, but in the present case I have held that it was 
not the intenUon of the parties that the interest contracted to 
be paid should be a charge on the land and it follows therefore 
that interest awarded as damages cannot be held to be a charge 
on the land. 

I accept this appeal, set aside the decrees of the Courts 
below and pass a decree of Rs. 450 and costs upon this sum in 
all three Courts, to be recovered by sale of the mortgaged pro* 
perty, the decree being prepared in the usual form and six 
months' time being allowed for payment, and I pass a money 
decree for the damages, viz, Rs. 243 and interest from January 
31st 1902 to realisation at the rate of six per cent, per annum 
-and for costs on Rs, 243 in all three Courts. 
(1) 1. L. R.. 17 All.. 511. 
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RENT APPEAL, No. 63 OF 1901.* 



Before Mr. Chamier. 



vr^^^^'o Raja Ram (Defendant) v. Musammat Mbnda (Plaintif). 



Oudh Rent Act ss. 108 cl. 16, 129 and 132—Compen8atum 
for revenue paid hy lambardar on account of joint lambardarj 
Suit for — Limitation, 



A suit under cl. 16 of s. 108 of the Oadh Rent Act for compensation for 
revenne paid by a lambardar on accoant of a joint lambardar is governed not 
by section 132 but by s. 129 of the Act and should be instituted within one 
year from the date of the accrual of the cause of action. 



For Appellant. — B. Bar Dayal. 
For Respondent. — Mr. Rozdon. 

Chamier, a. J. C. — ^The plaintiff-respondent and the 
defendant-appellant were joint lambardars of a mabal. The 
suit is one tinder clause 16 of s. 108 of the Rent Act for 
compensation for revenue paid by the plaintiff on account of 
the defendant. The lower appellate Court has found that the 
sums so paid amount to B&-1 18-10-0 and has passed a decree 
in favour of the plaintiff for that sum. Upon the question of 
limitation raised by the defendant the lower appellate Court 
held that the suit was ^for the recovery of an arrear of revenue^^ 
within the meaning of s. 132 of the Rent Act. If this view is 
correct the prescribed period of limitation was three years from 
the last day of Jeth of the Fasli year in which the arrears fell 

* Against the decree of A. Sabonadiere Esq., District Judge, Hardoi, dated 
the 28th February 1901. 



Digitized by VjOOQIC 



Vol. VIL] THE OUDH CASES. 15 

due and the suit was within time« If the snit is not governed by Baja Bam 

». 132 then s. 129 applies and the suit is barred by limitation Musammat 

as the various sums paid by theplainti£E were all paid more than Menda* 
one year before the suit was brought. ^ 

The learned Judge disposed of the question with the 
femark that in his opinion the ^^essence of the suit was for the 
recovery of arrears of revenue" though it might be called a suit 
for cbmpensation. In support of this view it was pointed out that 
suits provided for by the first part of the clause 16 of s« 108, t. e. 
suits by landlords or pattidars for arrears of revenue or rent are 
governed by the three years rule and it was argued that the 
Legislature cannot have intended that the suits provided for by 
the last part of the clause which also relate to arrears of 
revenue or rent should be governed by a different rule of 
limitation. This argument has very little force, for between 
the first and the last part of the clause is a provision for suits 
for village expenses and other dues for which the period o£ 
limitation is certainly one year under s. 129. I see no reason 
why the Legislature should have intended that all suits 
provided for by this clause should be governed by the same 
rule of limitation. 

The first part of the clause speaks of ^^arrears of revenue 
or rent'' while the last part speaks of ^^compensation for revenue 
or rent.'' The difference in the language is striking and is 
I thmk not accidental but intentional. In the first 
place it may be observed that sums claimed in a suit of 
this kind need not have been at any time arrears of 
revenue within the definition contained in section 12 of the 
Act. Next, if a suit under the last part of the clause were held 
to be a suit for an arrear of revenue or rent, as the case may 
be, within the meaning of s. 132 the result would be that if 
one of several joint lambardars was compelled to pay revenue 
or rent more than three years after the end of the Fasli year 
in which it fell due he would not be able to recover it from 
bis joint lambardar though he instituted his suit the day after 
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Baja Ram paying the money. Such a thing is not likely to happen in the 
Moaammat case of revenue but might easily happen in the case of rent 



Several o£ the sums claimed by the plaintiff in the 
present suit were paid long after the close of the Fasli year 
in respect o£ which they were due so that if s. 132 of the 
Act applies to the present suit limitation began to run against 
the plaintiff in regard to these sums before any cause of action 
accrued to her. 

If one person has the right to sue another for recovery 
of sums paid by him on behalf of that other the starting point 
of limitation and the date of accrual of the cause of action are 
usually the same namely the date of the payment, as for 
example in the cases provided for by arts. 61 and 99 of sch. il 
of the Limitation Act. It would be a strange anomaly if the 
starting point of limitation for a suit like the present one were 
to be the close of the Fasli year which has nothing to do with 
the <;ause of action. Therefore I think that the Legislature 
advisedly used the word " compensation '* in the last part of 
clause 16 of s. 108 of the Rent Act. I hold that this suit is 
not one for an arrear of revenue within the meaning of s. 182 
of the Act but falls within the general s. 129. The suit was 
therefore barred by limitation and should have been dismissed. 

I accept this appeal set aside the decree of the lower app^ate 
Court and restore the decree of the first Court dismissing die 
suit. The defendant will get his costs in all three Courts. 
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SECOND CIVILE APPEAL, No. 480 OF 1901.* 



Before Mr. Scott and Mr, Macleod, 



Salabat Singh (Defendant) v. Ram Kishan and others 
{Plaintiffs). 



Representative of deceased appellant^ Jurisdiction of Court 
to which a case ha^ been remanded^ to bring on record — Code of 
Civil Procedure ss. 365 and 566 — Jurisdiction — Remands 



Iteldj that a Court to which a case has been remanded under s. 566, Civil 
Procedure Code, has jurisdiction to act under s. 365 of the Code and to do any 
•ct which may be necessary to carry out the order of remands 



1903. 
Jan. 4. 



I 



For Appellant. — S. Zahur Ahmad. 

For Rbspondbnt. — M. Muhammad Nasim and i S. Wazir 
Hasan. 

Scott, J. C, and Macleod, A. J. C. — On the issue 
remitted by this Court for trial, the lower appellate Court has 
found that the yalne of the grass taken by the appellant is 
Rs. 10 and that the respondent has failed to prove that the 
appellant took any fish from the tank or fruit from the grove 
between the 13th June, 1897, and the date on which the suit 
was instituted. At the hearing the only objection to this find- 
ing which was pressed is that it cannot be accepted as this 
Court has not brought the legal representatives of appellant, 
who died after the order of remand, on the record. The lower 
appellate Court has itself brought their names on the record in 

* Against the decree of E. A. EendaU Esq., District Judge, Gonda dated 10th 
Jul J, 1901, modifying the decree of Nawab Abdus-salam Khan Subordinate- Judge 
Bahraich dated 22nd December, 1900. 
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Salabat 
Singh. 

V. 

Bam Kishan 
and otbere. 



place oE that of the deceased appellant and the learned pleader 
for the respondent contends that it had no jarisdiction to do so 
as " the Court" in s. 365, Civil Procedure Code, means in such a 
case the court in which an appeal is pending and does not include 
the court to which a case may be remanded under s. 566 Civil 
Procedure Code. We are of opinion that the objection has no force. 
When the appellant died the case was pending in the Court of the 
District Judge for a finding on the issue remitted for trial by it and 
no proceedings could ordinarily be taken in this Court until the 
finding was returned. It might be argued with equal force 
that the District Judge could not grant an adjournment of the 
hearing or issue summonses for the attendance of witnesses, 
if any . were necessary, in compljring with the order of this 
Court. We are of opinion that the lower appellate Court had 
jurisdiction to do any act which was necessary to carry out that 
order and that the representatives of the deceased appellant 
were properly on the record when the finding on the issue remitt- 
ed for trial was recorded. That finding must therefore be 
accepted and the result is that we allow the appeal, set aside 
the decree of the lower appellate Court and restore that of the 
first Court with costs in this and the lower appellate Court. 
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SECOND CIVIL APPEAL, No. 16f OF 1902.* 



Before Mr. Spankie.. 



Sybd Kashid-ud-din (Defendant) v. Wali Jan Beg 1903. 
(Plaintif). Nov. 10- 



Pre-emption^ mit for — Co-sharers in a grove ^ position of 
after partition — Member of village community not residing in the 
village in which he has rights in land — Oudh Laics Act s. 9. 
cl. (5). 



The plaintiff, the defendants and other persons jointly owned a grove; bat 
there was a partition and the plaintiff acquired a distinct and separate part of 
the grove, and the defendants did the same. The defendants sold their share 
whereupon the plaintiff brought a suit for pre-emption, and alleged in his 
plaint that he wanted his right of pre-emption enforced because he had a < share 
in the grove and the defendants also had a share in it which they had sold. The 
plaintiff did not reside in the village in which the grove was situated. 

ffeldt that the plaintiff and the defendants were not co-sharers in the grove 
at the time of the sale, but that the plaintiff was a member of the village 
community within the meaning of s. 9 cl. (4) of the Oudh Laws Act although 
he did not reside in the village to which the grove in suit belonged, and that 
be was* entitled to a decree on that ground. 



For Appellant. — S. Wazir Hasan^ holding brief o£ M. 
Muhammad Nasim. 

For Respondent. — Mr. E. Manuel^ holding brief of Babu 
Basdeo Lai. 

* Against the order of W. R. G. Moir Esq., District Judge, Sitapur, 
dated the 14th February, 1902, confirming the decree of Babu Ram Prasad, 
Subordinate Judge, Khcri, dated the 28th January 1901. 
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^^d^^'"^' Spankib, a, J. I C— This appeal raises the following 

questions, namely (1) whether the District Judge, in deciding 
that the plaintifiE had a right of pre-emption as a member of the 
village community, decided the case on a ground not put for- 
ward by the plaintiff in the Court of first instance, and if so, 
whether the plaintiff should be allowed to recover on that 
ground ; (2) whether the plaintiff can be regarded as a member 
of the village community, seeing that he is not a resident of the 
village, and (3) whether the plaintiff and the purchasers were 
co-sharers in the grove to which the suit relates at the time of 
the sale* 

I take the last question first At one time the plaintiff, 
the sellers and other persons jointly owned the grove ; but 
there was a partition, and the plaintiff acquired a separate and 
distinct part of the grove, and the defendants did the' same* 
The defendants sold their part, and this is the sale which has 
led to this suit. The District Judge held that the plaintiff and 
the sellers were not at the time of the sale co-sharers in the 
grove. I agree with him. The partition converted what was 
a joint holding into separate holdings. This indeed is not 
disputed. It was said however that at some future time the 
holders of the grove might become liable to payment, and that 
in that case their liability would be joint. But there is no 
evidence that the holders would be jointly liable for the rent of - 
the entire grove, if they became liable to pay rent. I decide 
therefore that the plaintiff and the sellers were not co-sharers 
in the grove at the time of the sale. The plaintiff can therefore 
only succeed if he can be allowed to recover on the ground that 
he is a member of the village community, and if he is such a 
member. Tliis brings me to the first question. 

Looking at the issues the plaintiff would seem to have 
claimed the right of pre-emption on the ground only that he 
and the sellers were co-sharers, but looking at the plaint, 
I cannot say that he limited his case to that ground. What he 
says in his plaint is that he wants his right of pre-emption 
enforced because he had a share in the grove, and the 
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sellers had a share in it also, and they had sold it. ^^^a^^"^ 

I£ the fact that he has a share in the crove makes him a mem- ^ ,T' , 

^ Wall Jan 

ber o£ the village community, it woald be consistent with his Beg. 

plaint to give him a decree on the ground that he is a member 
of the village community. On the whole Ij^am not disposed to 
differ from the District Judge and to hold that the plaintiff 
changed his case when in the District Judge's Court he pleaded 
that he had a right of pre-emption as a member of the village 
community. I therefore think that in deciding that the plaint- 
iff had a right of pre-emption as a member of the village com- 
munity, the District Judge did not decide it on a ground not 
put forward by the plaintiff in the Court of first instance. It 
follows that if the plaintiff can be regarded as a member of the 
village communify he should be allowed to recover. 

It is contended on behalf of the purchaser that as the plaint- 
iff is not a resident of the village, he is not a member of the 
village community, within the meaning of s.9, clause (4), Oudh 
Laws Act. It may be that a person is a member of the village 
community, within the meaning of that section although he has 
no proprietary, under-proprietary or other interest in land of 
the village ; but the contention for the purchaser, if sound, 
would exclude from the category of members of the village com- 
munity persons having a proprietary or an under-proprietary 
right in land of the village if they did not appear J:o live in the 
village. No case of this Court was cited in support of the con- 
tention. I do not think that it is supported by the case of 
Rahimuddin v. Rewal (1) or by the judgment of Burkitt, J., in 
Drigbijae Singh v. Court of Wards (2). I think that it was 
intended by the section to include in the expression " village 
community'* persons like the plaintiff having under-proprie- 
tary rights, in land of the village, although they do not reside 
in the village. 

The appeal fails, and is dismissed with costs. 
(1) 7 CaU W. N., 498. (2) 5 Oudh Caaee, 266. 
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SECOND CIVIL APPEAL, No. 146 OF 1902.* 



Before Mr. Macleod and Mr. Chamier. 



1903. Wajid Khan (Plaintiff) v. Ratan (Defendant.) 
Nov. 27. 

Pre-emption^ suit for — Sale to co-sharer and stranger with 
specification in the deed of each vendee's share in property sold. 



^sold his share in a village to ^ a co^harer and S a stranger. The deed 
. of sale stated that the property was sold for Bs. 600 to R and S in equal shares. 
The plaintiff a oo-^harer in the village claimed pre-emption against R and S, 

Held, that the shares of the vendees were specified in' the sale-deed and that 
therefore the plaintiff was not entitled to a decree for pre-emption against R 
who was a co-sharer. 



For Appbllant. — M. Muhammad Nasim. 
For Rbspondbnt. — Mr. Mumtaz Husain. 

Maclbod, a. J. C. — ^This is a suit for pre-emption. 
Chhabba, the third defendant in the suit, sold bb share of 
6 biswansis odd to Ratan, the second defendant, who is also a 
co-sharer in the village, and Sarja, the first defendant, a 
stranger. The plaintiff, a co-sharer in the village, claimed pre- 
emption against Ratan and. ^Sarju./ The deed of sale states 
that the property is sold for Rs. 600 to Ratan and Sarja in 
equal shares (6a hissa masawi). The Court of first instance 
relying on the case of Manna Singh v. Ramadhin Singh (1) 
held that Ratan could not resist the suit for pre-emption in- 
asmuch as he had joined a stranger with himself in the 

* Against the decree of M. Mohammad Asghar, Subordinate Judge, Unao, 
dated 27th January 1902 modifying the decree of Pandit Liladhar Joshi, 
Monsif, Safipor, dated 30th September 1901. 

(1) I. L. R., 4 AU., 252. 
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purchase of the property. The lower appellate Couft telying W*^J*^ ^^^" 
on the case of Sheobharos Rat v. Jiach Rai (1) held that, the Ratan. 
respective shares of Batan and Sarju having been specified in the 
deed of sale, the plaintifE was not entitled to pre-emption as 
against Ratan, a co-sharer. The plaintiflE appeals against 
the portion of the decree dismissing his claim against Batan. 

It is not disputed that when property is sold jointly to a 
co-sharer and a stranger and their respective shares are not 
specified, the co-sharer vendee cannot resist pre-emption irt 
respect of the whole property covered by the deed of sale. 

Two questions are raised in this appeal. Mr. Muhammad 
Nasim for the appellant contends first, that there was no separate 
specification of the shares sold to Batan and Sarju, and second- 
ly, that, even if there had been such a separate specification ^ 
the respondent having associated a stranger with himself in the 
purchase is not entitled to resist the appellant's claim to pre- 
emption even as regards the share sold to himself. 

As regards the first point, the specification of shares, the 
case of Murad v. Mine Khan (2) has been referred to. In that 
case an undivided share was sold to several persons and the 
deed stated that the vendees' shares in the property sold would 
be in proportion to the money paid by each of them and a 
detail was given showing the sum paid by each vendee. The 
Court held that this did not amount to a specification of the 
respective shares. 

The question as to what amounts to a specification of shares 
was referred to in the case of Ram Nath v. Badri Narain (3). 
Edge, C. J., Blair and Bannerji, JJ, said, "lu our opinion 
^^ where in cases of this kind the sale-deed specifies the interest 
" or share purchased, so that it shows what was the particular 
" property purchased by each of the vendees, whether by definition 
" of share or plot, the vendee co-sharer, who is a co-sharer of 

(1) 1. L. R., 8 All., 462. (2) No. 94, P. R., 1896, p. 449. 

(3) I. L. R., 19 AU., 148. 
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Wajid Khan " equal rights of pre-emption with the plaintifiE co-sharer, 

Baton. " cannot be disturbed in the rights acquired by him under the 

" sale-deed, and it is immaterial whether the proportion o£ the 

" purchase-money found or to be found by each of the rendees 

** is or is not specified in the sale-deed," 

In my opinion, so far as regards this point the case of 
Murad v. Mine Khan (1) was not correctly decided. In the 
present case Ratan and Sarju had each a half share in the 
property sold. I would hold that there was a Specification of 
their shares in the deed of sale. 

With regard to the second point, namely, that even if 
there is a specification of shares, the co-sharer by associating a 
stranger with himself has forfeited his right, Mr. Muhammad 
Nasira contends that the earlier rulings of the Allahabad High 
Court and of the Calcutta High Court and the Punjab Chief 
Court are in his favour and that the later rulings of the 
Allahabad High Court are erroneous. 

Though the present question is concerned only with the 
case of a co-sharer associating a stranger with himself in a 
purchase there has been certain amount of discussion with 
respect to the case of a co-sharer associating a stranger with 
himself in a claim for pre-emption. In Bhawani Prasad v. 
Damru (2) Tyrell and Mahmood, J J., held that there was no 
distinction in principle between these two cases. A Bench of 
this Court however dissented from that view and held that when 
a pre-emptor joined with himself as co-plaintiff one having no 
right of pre-emption it was a case of mis-joinder of plaintiffs 
and that the name of the stranger should be struck out of the 
plaint, and that on that being done the co-sharer was entitled 
to proceed with the suit for pre-emption Ahdulla v, Mu Wahid- 
un-nissa (3). 

The question as to the position of a co-sharer who has 
associated a stranger with himself in a purchase, the respective 



(1) No. 94, P. R., 1896, p. 449. 

(2) I. L. R., 6 AU., 197. 

(3) 1. O. C, 308. 
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Bhares being specified, has not yet been decided in this Province, Wajid^Khan 
It will be necessary to examine the reported cases in other Ratan, 
Provinces and to ascertain, if possible, on what principle th6 
conflicting rulings were respectively based. It will be conve* 
nient.to'. examine the cases in chronological order. 

The two earliest cases in the North-Western Provinces 
Sheodyal Ram v. Bhyroo Ram (1860) and Ghineshee Lai v* 
Zaraut AU (1870) are referred to in Sheobharos Rat v% Jiach 
Rai (1). It is there stated that, '* In the ;case of Sheodyal Ram 
" v. Bhyroo Ram it was held by three learned Judges of th^ late 
" Sudder Dewany Adalat of these Provinces, that the sale of a 
^' share of an estate to a stranger jointly with a co-sharer of the 
" village was in violation of the terms of the voojihularzy the 
" express object lof which was to prevent the intrusion 
^* of strangers, and that as the sale was one and indivisible, the 
" claimant of pre-emption was entitled to a decree in respect of 
" the whole property sold. Then in the case of Gune^e Lai 
" V. Zaraut Ali^ a Division Bench of this Court carried the rule 
" further by applying it even to a sale-deed in which the shares 
" purchased by the strangers were separately specified." 

The next case is Munna Singh v. Ramadhin Singh (1881) 
(2). It was the case of a sale to a co-sharer associated with a 
stranger with a specification of shares. Following the case of 
Guneshee Lai v. Zaraut AU it was held that the co-sharer 
vendee could not resist the claim of pre-emption even in respect 
of his own specific^share. 

The next case b Bhawani Prasad v. Damru (1882) (3). 
That was a suit for pre-emption by a co-sharer associated with 
strangers. It was held that the fact that the co-sharer suing 
for pre-emption had joined with himself two other persons who 
had no such right must be taken to amount to such acquiesc- 
ence in the sale as] estopped him in equity from complaining 
of the sale and that no distinction in principle existed between 

(1) I. L. R., 8 AU., 462. (2) 1. L. R., 4 AU., 262. 
(3) I. L. R., 5 AU., 197. 
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Wajid Khan the case of a ce-sharer joining a stranger with himself in a suit 

Batan. for pre-emption and the case of a co-sharer joining a stranger 

with himself in a purchase of property. Nothing was said as 

to whether a specification of their respective shares made any 

difference in the latter case. 

The next case b Sheobharoe Rai v. Jiack Rat (1886) (1). 
This was a case of a sale to co-sharers and a stranger with a 
specification of their shares. It was held that the plaintiff in 
. that suit was not entitled to preemption with respect to die 
portion of the property which had been purchased by the 
co-sharer. Mahmud, J. explained that what he said in the case of 
Bhatoani Prasad v. Damru was only meant to apply to a joint 
purchase of such a nature as to make it impossible to ascertain 
the interests acquired by each of the joint purchasers. He 
dissented from the ruling in Gtmeshee Lai v. ZaraxU AH and 
Munna Singh v. Ramadhin Singh and he goes on to say, 
*^ In the two last-mentioned cases, the shares are separately 
" specified and where such shares are separately specified and 
*' the sale to the stranger is distinct and divisible, 
^^ although contained in one deed, the reason of the rule does 
" not exist. The rule applies only to those transactions which while 
** contained in one deed, cannot be broken or separated ; and the 
** rule should be limited, for it would be a very great hardship 
** if the vendee, by the association of a stranger in respect of a 
" small but specified portion of the property purchased, should 
" have to forfeit his entire right of purchase in favour of a 
*' sharer having equal but not preferential rights. Indeed, 
*' where the share of each purchaser and the price which be had 
^' paid for it are distinctly specified in the sale-deed, there is 
^^ really no breaking up of the bargain, as understood in the 
" law of pre-emption, if the purchaser («tc ? istranger) is ousted 
'^ from the specific share which he has individually purchased 
^^ along with others under the same deed of sale. Moreover, 
^'even undet the strict rule of the Muhammadan law of 

(1) 1. L. R. 8 AU., 462. 
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•' pre-emption, the pre-eihptor, in dealingiwitli a sale under which Wajid Khaa 
" more persons than one have purchased, is entitled to^say that Ratan. 
** he objects to the [intrusioajiof-^only [one'o£;the] purchasers, 
" and wishes to exclude"* him by pre-empting' the^specific share 
"which such purchaser hasiandividually acquired. And the 
" principle in its application^toithei present case shows that the 
** exclusion of the purchaser Bali is all that the pre-emptive 
" terms of the wajihularz necessitate.** 

The next case is one of the Calcutta High Court, the only one 
of that Court to which we have been referred, Saligram Singh 
V. Raghubar Dayal (1887) (1). It was there held that when a 
co-sharer associates a stranger with himself in a purchase he f or^ 
feits his right as a co-sharer and that the fact of a specification 
of their respective shares in the deed of sale would not afiEect the 
rule. Several cases were referred to in the judgment include* 
ing the earlier rulings of^the Allahabad High Court but the 
case of Sheobharos Rat v. Jiach Rai (2), is not mentioned and 
does not appear to have been brought to the notice of the Court. 

Thenextcase is a Punjab one, Muradv. Mine Khan (1895) (3) 
In that case, which has been referred to above, the Court held, 
rightly or wrongly, that there had been a joint sale without any 
specification of shares. It has therefore no bearing on the pre- 
sent question. 

The next case is Ram Nath\v. Badri Narain (1896) (4), in 
which all the previous rulings in the North Western Provinces 
were carefully considered. This was a case of co-sharers joining 
strangers with themselves in a purchase, the shares being 
specified. Edge, C. J., Blair and Banerji, J J. dissented 
from the rulings in Guneshee Lai v. Zaraut Ali and Munnu 
Singh v. Ramadhin Singh (5). Commenting on the latter case 
the learned Judges say in their judgment, '*It appears to us 
" that the learned Judges in that case decided it on the principle 

(I) I. L. R., 15 Calc, 224. (2) I. L. R., 8 AU., 462. 

(3) No. 94, P. R., 1895, p. 449. 
(4) T. L. R., 19 All., 148. (5) I, L. R., 4 All., 252. 
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Wajid Khan w ^f ^^^ which applies when a co-sharer seeking pre-emption 
Baton. '^ associates with ihimself in the suit as a plaintiff a stranger to 
" the village. Itjappears to us that that principle does not ap- 
^^ ply to a suit against a co-sharer who has associated strangers 
^' with himsdlf in his purchase " and they go on to say ^^ In the 
"case of a defendant co-sharer in a suit for pre-emption 
'^ who has associated with himself in his purchase a stranger 
" to the village he stands upon his right as a co-sharer; 
*' he seeks the^ assistance of the Court to enforce nothing." 
They then deal with the case of Sheobharos Rat v. Jiach Rat 
(1) and say they consider that it was rightly decided and that 
Mahmud J. had correctly expounded the law in the passage 
quoted above from his judgment in that case. They proceed to 
say that in their, opinion where the sale-deed specifies the 
interest or the share purchased, the yendee co-sharer who is 
a co-sharer of equal rights of pre-emption with the plaintiff 
co-sharer cannot be disturbed in the rights acquired by him 
under the sale- deed. The principle on which the case of 
Ram Nath v. Badri Narain was decided is clearly laid down in 
the following passage :— r" Where the share of each vendee in 
" the property sold is specified in the sale-deed the actual 
" property to which the right of pre-emption is attached is ear- 
" marked and specified in the sale-deed. The object of pre- 
'• emption is to exclude strangers T from the village and not 
" co-sharers of equal rights. Where from the sale-deed it can 
*' be ascertained what is the share, area of property or interest 
" in the village which the stranger has purchased, that share, 
" area or interest alone can be the object of pre-emption in 
" the suit. Where the share purchased and the proportionate 
** price to be paid by each vendee are specified in the sale-deed 
" it would not be necessary to make the co-sharer vendee a 
** defendant in the suit : but where there is no such separate 
*^ specification of the proportionate part of the purchase money 
" to be paid by each vendee, the co-sharer vendee would be a 
** necessary party to the suit for pre-emption, as the proportionate 

(1) I. L. H., 8 AU., 462. 
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" part of the purchase money of each vendee would have to Wajid Khan 

^* be ascertained. Where a co-sharer chooses to associate with Ratan. 

^^ himself in the purchase a stranger to the village, and the 

^^ sale-deed does not on the face of it disclose the particular 

^^ share or interest purchased by the co-sharer vendee on his 

^^ own behalf, as distinct from the share or interest purchased 

" by the stranger, then the rule of pre-emption can only be 

^^ enforced by treating the co-sharer vendee as if he were in the 

" same position as the stranger in' decreeing pre-emption 

" against him. In such a case the bargain made between the 

^^ vendees and the vendor is one joint in all its incidents." 

The next and last case referred to is Nabi Bakhsh v. Fakir 
Muhammad (1903) (1^. In this case the sale was entirely to a 
stranger but a co-sharer attested the deed and also took an active 
part in its registration. The stranger then sold the property to this 
co-sharer. It was held that the co-sharer having once waived 
his right with respect to the bargain was estopped from assert- 
ing it against the pre-emptor. As to the subsequent sale by the 
stranger to the co-sharer the Court pointed out that the latter 
was not a co-vendee and that he derived his right to the 
property from the stranger, the original purchaser. That 
ruling does not appear to have any bearing on the question 
now under discussion. 

The right of pre-emption is a right in derogation of the 
ordinary rights of contract and property. It allows one 
person to take possession of another person's property by a 
compulsory sale whether the latter person is willing to give it 
up or not. Tlie object of conferring this right on the co-sharers 
in a village is to prevent the intrusion of strangers into the 
community and to prevent the disagreeable consequences which 
might result from such intrusion. It is no part of the object of 
the right of pre-emption to exclude persons who are already 
co-sharers ; still less to provide a means of punishing co-sharers. 
Where the object of the right of pre-emption can be attained by 

(\), No. 25, P. R., 1903, p. 77. 
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Wajitl Khan excluding the stranger it appears to me that to go farther and 
Batan. to say that a co-sharer who had purchased at the same time 
with the stranger shoald also forfeit his rights as a co-sharer 
with respect to the share bought by himself, is to extend the 
rule beyond the point justified by the underlying principle on 
which the right of pre-emption is based. In my opinion the 
cases of Sheobharos Rai v. Jiach Rat (1) and Rarmuxth v. Badri 
Narcdn (2) were correctly decided, so far as the point under 
discussion is concerned, and I think we ought to follow those 
rulings in this Court. I would hold that the shares having been 
specified the appellant is not entitled to a decree for pre-emption 
against the respondent, who is a co-sharer, and would dismiss 
this appeal with costs. 

Chamibr, a. J. C. — I agree. The deed of sale in favour 
of Ratan the co-sharer and Sarju the stranger shows that each 
purchased one half of the property sold. In some cases it 
may not be easy to say whether there is a sufficient specifica- 
tion of the interest of each purchaser but in the present case the 
deed is quite clear. There was in my opinion no more a joint 
purchase by the co-sharer and the stranger than there would 
• have been if a separate deed had been executed in favour of 
each of them. I agree that a man who violates the pre-emption 
right should not at the same time be allowed to claim it but I 
am unable to accepf the appellant's contention that Ratan has 
violated the pre-emption right by taking part in*the transaction 
in question. The appeal must be dismissed with costs. 

(1) I. L. R., 8 AU., 462. (2) I. L. R., 19 All., 148. 
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FIRIST CIVIL APPEAL, No. 6 OP 1908.* 



Before Mr. Maeleod and Mr. Chamier. 



Kalea Singh and another (Plaintiffe) v. Kunwar Gajraj 1904. 
Singh and another (Respondents). ^^^' ^^' 



Preremption^ Suit foT'^Sale^ed relinquishing claim to 
property in return for benefits previously received from transferee 
—Oudh Laws Act^ 1876^ Chapter 11. 



S mortgaged certain lands with poflseesion to K father of the defendant 
No. I in 1856 for a certain som of money and after JIT'S death H his widow sold 
it to iV in April 1864 for Bs. l,t»74-7-9 receiyingBs. 1,186-8-9 in cash, the balance 
being deducted on acoonnt of the mortgage* money. JET died in April 1900 and 
in January 1901 the second defendant who was JB*% cousin and the next 
reversioner, executed a deed in Cayoor of the first defendant, relinquishing all 
claims to the property in retom for some benefits which E and himself had 
receiyed from N and the first defendant. The plaintiffs sued the defendants 
for pre-emption on the allegation that the deed of 1901 amounted to a sale of 
the property within the meaning of Chapter II of the Oudh Laws Act, 1876. 

Beldy that the deed of January 1901 did not amount to a deed of sale within 
the meaning of Chapter II of the Oudh Laws Act, 1876. 



Fob AppbUiANTS.— B. Basdeo Lai. 
Fob Rbspondknts.— Mb. J. N. Pogose. 

Maolbod, a. J. C. — ^This was a suit for pre-emption under 
the following circumstances. The property in dispute originally 
belonged to Bhawani Singh. He mortgaged it with possession 
to Newaz Singh father of the defendant No. 1 in 1856 for 
Us. 439-4-0> After Bhawani Sing h's death Mnsammat Hansi, 

^Against the decree of. Babu.Qiish Chandar Hose, Bnbordinate Judge, Bitapnr, 
dated 8rd November 1902. 
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his widow, soM ittoNewaz Singh oh the 6th April 1864 for Rs. 
1,574-7-9 receiving Ra. 1,135-3-9 in cash, the balance being 
deducted on account of the mortgage-money. Musammat Hansi 
died in April 1900 and on the 8th January 1901, Madari Singh, 
the second defendant, who is Bhawani Singh's cousin and the 
next reversioner, executed a deed in favour of the first defend- 
ant, the son of Newa« Singh, relinquishing all claims to the 
property in return for some benefits which Musammat Hansi and 
himself had received from Newaz Singh and the first defendant. 
It was alleged on behalf of the plaintiffs (the present appellants) 
that this deed of 1901 amounted to a sale of the property witiiin 
the meaning of Chapter II of the Oudh Laws Act 1876, and the 
claim for pre-emption was based on this alleged sate. 

The Lower Court has found that the instrum^t of 1901 
was not a deed of sale and it was merely a release on which no 
claim for pre^mptioq could be based and it dismissed the 
suit« 

It is urged in appeal thai the defendants have not proved 
that the deed of sale executed 'by Musammat Hansi was for 
legal necessity ; that that being so the sale by Musammat Hansi 
was void ; that until Madari Singh executed the deed of January 
1901 the first defendant had no legal rights whatever ; and that 
as this latter deed completed the sale it must be treated aa the 
sale itself. It may be noted that the price which the appellants ^ 
allege was paid was Us. 1,574-7-9, the price mentioned in the deed 
of April 1864. It is not clear how, if that amount was the fair 
price of an estate dependent on the life of Musammat Hansi as 
the appellants allege it was, it can be treated as the fair price 
of an absolute estate in the property. It is, however, unnecessary, 
in the view I take of the case, to go further into this point. 

It is necessary to examine the terms of the deed of the 8th 
January 1901. In that document Madari Singh as next rever- 
sioner recites that the first defendant had given him 50 bighas . 
sir free of rent 30 years ago, that Newas Singh and the first 
defendant had given him every kind of assistance, that they 
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had provided Musaminat Hansi with the means of subsistence ^^^ Single 

and another 
and given her a grove and a house for her life and that he «. 

(Madari Singh) had at the time of the settlement assented to the oajraj Singh 

sale executed by Mussammat Hansi, in consideration of vrhioh another. 

circumstances he relinquished all claims that he might have as 

reversioner in respect of the property transferred by Musam- 

mat Hansi to Madari Singh. As a further consideration 

Madari Singh was to get two groves and the house occupied 

by Musammat Hansi for his lifiB. In my opinion this transaction^ 

did not amount to a sale within the meaning of Chapter II of 

the Oudh Laws Act, 1876. It was held in Mir Abid AU v. 

Mussammat Arabunnissa (1) that the price for a sftle within 

the meaning of that Chapter means a money price. AssQtning 

that the document of the 8th January 1901 was the instrument 

that really transferred the property to the first defendant it 

seems to me that the consideration for the transaction must be 

sought for in that document itself and not in the deed of April 

1864, alleged by the appellants themselves to be invalid. 

The consideration set out in the deed of the 8th January 1901 

can by no possibility be treated as a money price. I think the 

lower Court was right in holding that that instrument did not 

amount to a deed of sale within the meaning of Chapter 11 of 

the Oudh Laws Act, 1876. 

Other questions were raised as to whether any legal neces- 
sity had been established for the sale by Mussammat Hansi in 
1864, and as to whether the burden of proof on this point lay on 
the appellants or the respondents. If the transaction had been 
attacked by the reversioners the burden of proof would undoubt^ 
edly have lain on the transferee ; but it is not at all clear how 
persons in the position of the appellants t. ^ ., claiming merely 
as pre-emptors would be entitled to have the burden of proof 
thrown on the transferee. Primd facie it is for them to prove 
the case they are setting up. Babu Basdeo Lai on behalf of the 
appellants was unable to refer us to any case in which it was 
held that as against a pre-emptor a transferee had to prove 

(1) I Oudh Cases, 75. 
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legal necessiiy. As the finding with respect to the instrument 
of the 8th. January 1901 is sufficient to dispose of the case, it 
is unnecessary to go further into this question* £ would dismiss 
this appeal with costs. 

Chamieb, a. J. 0. — I agree. It seems to me that what the 
plaintiffs rely upon as a sale giving rise to a right of pre-emption 
is not a sale within the meaning of Chapter II of the Oudh 
Laws Act, 1876. I observe that the plaintiffs allege that the 
value of the property is Rs. 25,000. The value is probably 
very much less than Bs. 25,000 and I doubt whether this appeal 
need have been heard by a Bench of two Judges. 
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RENT APPEAL No. 59 OF 1903. • 



Before Mr, Macleod and Mr. Chamier, 



KusHARi Din and others (Defendants) v. Rani Chandar . q/v - 
KuAR (Phintif). j^j^ 20. 



Rural Police Raie^ suit hy proprietor against under-proprie-^ 
tors for recovery of --^Implied contract for maintenance of chowki^ 
dar—N. W.-P. and Oudh Act V of 1894, sections 13 and 14^ 
Wajilh'uUarZy admissibility in evidence of. 



The respondent was the superior proprietor of a village and the appellants 
were the onder-proprietors. The respondent sued the appellants for a certain 
sum which he had paid to QoTemment on account of the Rural Police Rate 
imposed upon the village under section 13 of N. W.-P. and Oudh Act V of 
1894. He contended that the appellants were, within the meaning of s. 14 of 
that Act, "bound by contract'* to provide for the maintenance of the 
chowkidar. It was conceded that if the waJib'Ul-4irz of the village was 
admissible in evidence there was evidence upon the record of facts from which 
the existence lof a contract between the talukdar and the under-proprietors 
should be inferred whereby the latter were bound to provide for the main- 
tenance of the chowkidar but it was contended that the word " contract " in 
section 14 of Act V of 1894 means an express contract and not an implied 
contract. 

ZTtfW, that the Legislature did not intend that the word " contract" in sec- 
tion 14 of N. W.-P. and Oudh Act V of 1894 should be confined to an express 
contract between the superior and inferior proprietors; that the loi^ib-ul-arx 
was admissible as evidence of the arrangements made for the maintenance of 
the chowkidar. 



• Against the decree of A. Sabonadiere Esq., District Judge, Hardoi, dated 
23rd March 1903 modifying the decree of Rai Khushwakt Rai, Deputy Collector, 
Hardoi, dated 20th August 1902. 
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'f^^^ifrf ^^^^ Appellants.— B. Hargohind Das. 

BaniChandar ^^^ RESPONDENT.— Mr. Nabiullali. 

Chamier, a. J. C. — ^The question for decision in thi» 
appeal is whether the respondent is entitled to recover from the 
appellants the snm of Rs. 4-2-0 which the respondent has paid 
to Government on account of the Rural Police Rate imposed 
upon a village under section 13 of N,-W. P. and Oudh Act V 
of 1894. The respondent is the superior proprietor; the appel- 
lant and others hold a sub-settlement of the entire village. The 
village has been partitioned between the under-proprietors and 
it has not been disputed that the appellants may be sued sepa- 
rately for their share of any sum recoverable by the respondent 
from the under-proprietors. 

The combined effect of sections 8 and 14 of the Act is that 
superior proprietors may recover what they have paid to Gov- 
ernment on account of the Rural Police Rate from under-pro- 
prietors who are bound by law decree or contract to provide 
wholly or in part for the maintenance of chowkidars. It is not 
suggested that the appellants are bound by any law or decree to 
make such provision. The question is whether they are bound 
by any contract. The first Court held that they are not so 
bound but the lower appellate Court held that certain arrange- 
ments of which the most important evidence is the wajUHul- 
arz amount to such a contract as is intended by section 14 of 
the Act. 

The first paragraph of the vx^ib-ul-arZj in the preparation 
of which both the superior proprietors and the under-proprie- 
tors took part, or which at least they all assented to when pre- 
pared, shows that the under-proprietors in possession of the 
village at the annexation of the Province were the descendants 
of the old zemindars, that the village was incorporated in the 
superior proprietor's taluqa 60 or 70 years before the annexation 
of the Province, that the under-proprietors had obtained in 
the settlement Court a decree for a theka pukhtUj t. e.y 
for sub-settlement of the village and had engaged to pay the 
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rent fixed by the Settlement Officer to the talukdar in certain ^^^^^^^ 

instalments which are specified. jf- , 

Rani Chandar 

In the eleventh paragraph o£ the wajib-ul-arz it is stated Kuar. 
that Badla is the chowkidar o£ the village and as such holds 4 
bighas 1 Ibis was 10 biswansis rent free and that in case of misbeha- 
viour on his part the under-proprietors may with the sanction of 
Government dismiss him and appoint another man. It was con- 
tended on behalf of the appellants that the wajih^uUarz is not 
admissible in proof of the facts therein stated but this conten- 
tion dannot be accepted. It is settled law that entries in a 
toajib'ulHiTz properly prepared are admissible in proof of any 
custom therein recorded and the same holds good with regard 
to other matters which it is the duty of the Settlement Officer to 
record in the wajih-ul-arz. In paragraph 13 of the memoran- 
dum appended to Chief Commissioner's Circular No. 16 of 
February 17th 1862 Settlement Officers were directed to record 
the names and status of the parties whose duty it was to appoint 
chowkidars, the amount of their wages, and the mode of paying 
them, and any land in a chowkidar's possession was to be so 
recorded with the terms of the tenure. In Circular No. 20 
of March 6th 1863, full instructions were given as to prepara- 
tion of a toajib^l-arz. Settlement Officers were directed to 
enter in paragraph 1 an account of the constitution of the 
village together with its past history so far as it could conveni- 
ently be traced and in paragraph 11, the arrangements then 
existing or which might be agreed to for the future in regard to 
the appointment and remuneration of Patwaris, Chowkidars and 
other village servants. It is clear therefore tliat it'was the duty 
oE the Settlement Officer to make in the loajib-ulHirz of the 
village now in question the entries which are set out above and 
therefore the wajib-ul-arz is admissible under section 35 of tlio 
Evidence Act as evidence of the arrangements made for tlio 
maintenance of the chowkidar and of the relations, bet ween the 
superior and inferior proprietors. 

The evidence of the Patwari shows that the arrangement in 
force at the time of the preparation of the wajilh-til-arz for the 
remuneration of the chowkidai's continued till 1308 Fasli 
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when the^a^V was resumed and the Government began to pay 
the chowkidar in cash. Upon the resumption of tiiejagir the 
land was let to tenants for Rs. 86 per annum the whole of 
which goes into the pockets of the under-proprietors. 



It is conceded that if the wajilHul-arz is admissible in 
evidence there is evidence upon the record of facts from which 
the existence of a contract between the talukdar and the under- 
proprietors should be inferred whereby the latter are bound to 
provide for the maintenance of the chowkidar. But it is con- 
tended that the word " contract" in section 14 of the Act means 
an express contract and not an implied contract ue.y a contract 
to be inferred from other facts proved. 

I^ order to arrive at the proper construction of Beotion 14 
of the Act it is permissible to take account of the circumstances 
in which the Act was passed. Under native rule the chowkidar 
was a servant of the zemindar and was as a rule paid by means of 
a japir in the village. The British Government very soon 
realized that this was not a satisfactory arrangement and at the 
.first regular settlement the following clause was inserted in the 
hahuliyat : — " Dar sural ariz hone wajeh muwajjeh ke Sarkar ne 
^Hntizam maash patwarian aur chowhidaran dehat bazarie dene 
" arazi ya zar-i-^naqd ke jo zamindaran ke aid kya jawe apne 
^^ikhtiyar men rakha hai^ Under this clause and under section 
9 of the Oudh Laws Act the Government undertook the pay- 
ment of a large number of chowkidars and levied a rate upon 
the villages concerned. At the time of the introduction of 
what is now the Oudh Local Rates Act 1894 about one-half 
of the chowkidars were remunerated in cash paid by tho 
Deputy Commissioner, more than a quarter were paid in cash 
by zemindars, and less than a quarter were paid by means of 
jagirs or partly in cash paid by zemindars and partly by 
means ol jagirs. The incidence of the rate before the passing 
oB this Act was very uncertain so far as under-proprietors were 
concerned, for some times tho superior proprietor recovered the 
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rate from them and sometimes he failed to do so. Idoaiot Knsimri Din 

. ^ ^ aad otbeuB. 

remember having seen any authoritative rulinc upon tlie ques- »*• 

.. oil EaniChandar 

tion. Kuar. 

The position of the Government at the time of the passing 
of the Oudh Local Rates Act was this; as between the Govern- 
ment and the malgxizars the latter were bound by their Aa6w/f- 
yats to defray the cost of maintaining chowkidars, but as bet- 
ween malguzars and their under-proprietors there was jop 
certain and universal rule; some under-proprietors were bound 
by law to provide for chowkidars (see rule 9 of the schedule to 
Act XXVI of 18&6), others were bound to do so by deoree of 
the Settlement Courts. I have seen more than one decree which 
made special provision for the Temuneration of chowkidar6« 
There may have been other under-proprietors or lessees who 
were bound by express contract with superior proprietors but I 
have not myself come across such contracts except in the shape 
of compromises given eflEect to in Settlement Court decrees. 

In these circumstances the Government introduced what 
is now the Oudh Local Rates Act. It provides for the imposition 
of a Rural Police Rate not exceeding 3 per cent, on the annual 
value of an estate. This rate must in the first instance be paid 
by the "landholder" who according to the definition in section 3 is 
the proprietor when there is an under-proprietor, but section 14 
enables superior proprietors to recover the rate "from under- 
proprietors or permanent lessees who are bound by law, decree 
or contract to provide wholly or in part for the maintenance of 
chowkidars." The question whether this section enables'a superior 
proprietor to recover the whole or only a portion of the rate 
from an under-proprietor who is bound to provide in part only 
for the maintenance of chowkidars does not arise in the present 
case for it is conceded that if the plaintiff is entitled to recover 
at all she is entitled to recover the full amount claimed. 

Now it is certain, — First, that the Legislature did not 
intend to shift the burden of providing tor the maintenance of 
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chowkidars from one class to another. Secondly, that the 
Legislature Were aware that express contracts regarding the 
maintenance of chowkidars and not incorporated in settlement 
Court decrees between superior and inferior proprietors were 
very rare if not altogether unknown. Thirdly, that the Legis- 
lature were aware that there are many superior proprietors in 
Ondh who receive from their under-proprietors no more than 
10 per cent, over and above the Government demand, and that 
they would be deprived of more than half their profits if they 
had to pay the Rural Police Rate. Fourthly, that it must 
have been borne in mind that where a whole village was held 
by under-proprietors the result of the introduction of the rate 
and the resumption of the chowkidar's jaffir would be to 
increase the profits of the under-proprietors. 

Bearing all this in mind I think that the Legislature 

cannot have intended that the word contract should be confined 

to an express contract between the superior and inferior 
proprietor. 

In the present case the under-proprietor obtained a sub- 
settlement. Therefore it must have been proved that they or 
their predecessors had formerly been proprietors of the village, 
that their right had been kept alive iwithin limitation, and that 
by virtue of their right they had held the village under contract 
(j>ahkd) with " some degree of continuousness " as defined in 
the Oudh Sub-Settlement Act. The wajib-ul-arz shows that at 
the time of the settlement they were liable to provide for the 
maintenance of the chowkidar. This liability is ordinarily 
attached to the ownership of a village. There can therefore be 
little doubt tliat the under-proprietors had provided for the 
chowkidar ever since the time when the village was incorporat- 
ed in the taluqa. Since that time they must have paid rent 
to the holder of the taluqa. From these facts it may be inferred 
that one of the terms of the contract on which they held wjis 
that they should provide for the chowkidar. 

A doubt occurred to me as whether an issue should not be 
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remitted to the lower appellate Court, but neither side has Kushari Din 
suggested anything of the kind. In the argument it was v, 

assumed tliat if the toajib^l-^rz is admissible there is sufiScient "Kuar.** ^ 
proof of facts^from which the existence of a contract should be 
inferred. 

For the reasons which I have given I am of opinion that the 
under-proprietors are bound by contract to provide for the main- 
tenance of the ohowkidar. The appellants are therefore liable 
for their share of the rate and I would dismiss this appeal with 
costs. 

Maclbod, a. J. C. — ^It is unnecessary to recapitulate the 
facts which are fully set out in the judgment of my learned 
colleague. Under section 14 of the Oudh Local Bates Act, 
1894, the land-holder is entitled to recover the Rural Police Rate 
paid by himself from any under-proprietor "bound by law, 
decree or contract to provide • • . for the maintenance" of the 
chowkidar. There is no law, decree or express contract 
by which the appellant is bound in this case. Two questions 
arise: — (1) Whether the word " contract" in section 14 includes 
" implied" contract, and (2) If so, whether there was an implied 
contract that the appellant should provide for the maintenance 
of the chowkidar. 

As regards the first question, section 9 of the Indian Contract 
Act explains the difference between express and implied con- 
tracts. In so far as they are made in words they ar^ said to be 
express ; in' so far as they are made otherwise than in words 
they are said to be implied. " An express contract is proved 
" by words, written or spoken, expressing an agreement of the 
" parties ; an implied contract is proved by circumstantial 
" evidence of the agreement." (Leake on Contract, 3rd 
Edition, p. 9). 

" The only difference between an express and an implied 
" contract is in the mode of proof. An express contract is 
" proved by direct evidence, an implied contract by circumstan- 
" tial evidence. Whether the contract be proved by evi^enca 
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" direct or circumstantial, the legal consequences resulting 
" must be tho same." (Marzetti v. Williamsy 1 B. and Ad. 
425). There is therefore no essential difiEerence between an 
express contract and an implied contract ; it is merely a ques- 
tion o£ the mode of proof. The word " contract" by itself 
covers both an express contract and an implied contract. 

If the Legislature had intended to confine the word '^ con- 
tract," in section 14 of the Oudh Local Bates Act, 1894, to 
" express contracts," it would have been easy for it to have 
done so by appropriate words. 

I am unable to discover anything in the word " contract," 
as used in section 14, or in the context, or in the history of the 
enactment, or in the consequencea resulting from a literal in- 
terpretation of the word, to suggest that the Legislature intend- 
ed that the word should not be used in its ordinary sense but 
should be confined to express contracts only. 

As regards the second question, I agree with my learned 
colleague that the wajilHul'^rz must be tdsen into consideration 
and that the circumstantial evidence clearly establishes an 
agreement that the appellant (together with his co-sharers) was 
to provide for the maintenance of the chowkidar, and that 
there is no necessity to remit an issue on this point for trial by 
the lower appellate Court. 

I concur with him bs to the order which be proposes we 
shoi^ld pass. 
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FIRST CIVIL APPEAL, Na. 11 OF 1902.* 



Before Mr. Scott and Mr. Sp<mkie% 



Hani Jaibans Kuab (Plaintiff) v. Chouras Kuar (Defendant)^ 1904. 

J ULY 24* 

Pleader* s/eeSf how to he calculated in a suit for pre-emjH 
iion — Oudh Civil Digest^ paragraph 288^ Rule 4 — Decree^ 
amendment of — Civil Procedure Code^ s. 206^ 



In a sait tor pre-emption a decree in favour ot the plaintiff was prepared 
«nd signed whicli included a certain sum on account of pleader's fees calculated 
on the market value of the property. The defendant subsequently applied 
under section 206, Civil Procedure Code, for amendment lof the decree by 
including in the costs pleader's fees calculated on the value of the property at 
the rate of five times the Government Revenue, assested on the land. The 
application was allowed and the decree was amended accordingly, but the 
total amount of costs to be paid by the defendant to the plaintiff was not al- 
tered by an overmght. The plaintiff appealed from the decree as amended on 
the grounds (1) that pleader's fees should have been awarded on the market 
value of the property and (2) that the lower Court bad no jurisdiction to 
amend the decree. 

Beld^ that, having regard to Rule 4 of {>aragTaph 288 of the Oudh Civil 
Digest, the pleader's fees were rightly calculated on the value of the property at 
the rate of five times the Government Revenue assessed on the land. 

Held further, that costs allowed in the decree not having been calculated 
according to law, the decree was at variance with the judgment and the lower 
Court had power to amend it. 



For Appellant. — Syed Wazir Hasan. 

Scott, J. C. and Spankib, A. J. C. — This is an appeal from 
the decree of the Subordinate Judge of Partabgarh in a suit for 
pre-emption. The judgment is dated the 25th August, 1900, 
and ordered that a decree be passed in favour of the plaintiflE 

• Against the order of M. Sharaf Ali, Subordiuate Judge, Partabgarh, dated 

26th August, 1900. 

14th December, 1001. 
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Ran!^ Jaibans for possession'of the property on payment of Rs.' 40,624 and for 
costs. A decree was prepared andirsigned which ordered that 
the defendant should pay to the plaintifiE Rs. 1387-10-0, which 
included Rs. 756 on account of pleader*s fees calculated on the 
market value of the property. The defendant subsequently 
applied under s. 206, Civil Procedure Code, for amendment of 
the decree by including in the^costs pleader's fees calculated on 
the value of the property at the rate of five times the Government 
revenue assessed on the land, and the application was allowed 
on the 14th December 1901. The decree was then amended 
by altering the Rs. 756 allowed for pleader's fees in the 
calculation of costs to Rs. 408-8-0, but the total amount of 
costs to be paid by the defendant to the plaintiff was not altered, 
probably by^an oversight. 

The plaintiff now appeals from the decree as amended oq 
the grounds; (1) that pleader's fees should have been awarded 
on the market value of the property and (2) that the lower 
Court had no jurisdictioftto amend the decree. The judgment 
did not state the manner in which costs should be calculated. 
Paragraph 288 of the Gudh Civil Digest prescribes how pleader's 
fees are to be calculated in awarding costs. Rule I is to the 
effect that if the amount or value of the claim exceeds Rs. 5,000 
but does not exceed Rs. 20,000, such fees shall be on Rs. 5,000 
at the rate of 5 per cent and on the remainder at Iper cent. IE 
the amount or value of the claim exceeds Rs. 20,000 but does 
not exceed Rs. 50,000 the fees shall be at 5 per cent on 
Rs. 20,000 and on the remainder at one per cent. Paragraph 4 
provides that " the words the amount or value of the claim" in 
rules 1 and 3 mean the value as set forth in the plaint, applica- 
tion or memorandum of appeal, and the value shall be therein 
set forth in accordance with the market value of the subject 
matter in dispute ; and where court-fees are payable ad valorem^ 
" the value according to which such court-fees are paid." Under 
8. 7, para VI of the Court Fees Act in suits for pre-emption 
the amount of fee payable is " according to the value (computed 
in accordance with paragraph V of this section) of the land 
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house or garden in respect of which the right h claimed," ^"k^p***** 
and paragraph Y is to the efiEect that in soits {or the possession 
of land, the value of the subject-matter in the case of land 
paying annual revenue to Government etc., and such revenue is 
not permanently settled, shall be deemed to be five times 
the revenue so payable. The court-fee payable in respect to 
the present suit was therefore ad valorem^ according to the value 
of the land, the; subject-matter of the suit, such value to be 
calculated in a particular manner, that is, at five times the 
revenue payable to Government on account of it. According 
to Rule 4 of paragraph 288 of the Civil Digest the amount or 
value of the claim in Rule I for the purpose of calculating the 
pleader's fees in calculating costs to be allowed to plaintiff was 
therefore five times the revenue payable annually on account of 
the land^in suit^and it is not contended that Rs. 408-8 is not the 
correct amount to be included in the costs on account of 
pleader's fees according to this calculation. As to the second 
ground of appeal, section 206, Code of Civil Procediiro penuits 
the amendment of a decree which is at varianct; \\\{\\ tlio 
judgment and the judgment must be read as tjjrantino; tlio 
plaintiff costs calculated according to law. Tho costs allowed 
in the decree were not so calculated and the decree \vas there- 
fore not in accordance with the judgment^ so that tho lower 
Court had power to amend it. 

The learned pleader for the appellant addressed us at 
considerable length on the question whether an appeal lies from 
an order amending a decree or only art application for revision 
of such an 'order can be made, but the question does not arise in 
this appeal, which is not from the order amending the decree, 
but from the decree as amended and the appeal is^ provided for 
by section 540, Civil Procedure Code. It was^ filed on the 17th 
February, 1902, and although the judgment is dated the 25th 
August, il900, the facts stateil above are a sufficient reason 
under section 5 of the Limitation Act, for not presenting the 
appeal within the period allowed from the date of the- decree. 
•We dif^miss the appeal but, as the respondent has not appeared, 
^uke no order as to cost:?. • 
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SECOND CIVIL APPEAL, No. 176 OF 1903.* 



Before Mr. Chamfer, 



1904. Gaya Pbasap (Defendant) v. Musam^t Maharaj Kuak 

JAinr. 26. ,r>, . .^. \ ^ y 

(Plaintiff), 



MinoTy promise to pay money made by guardian oniekalf of — 
Personal liability of minor for money borrowed for his use by 
guardian — Limitation. 



It it settled law that altbongfa a guardian may under oertaia eh^mdBtaiicev 
sen or charge his wanTs propefty he cannot bind his ward persoMilIy by a 
covenant or by a promise to pay money cr damages. 

Tbe respondent brought a suit agai&at the appellant and bis mother upon 
a sinrplQ bond executed and registered on the 3id February 1896 whereby the 
mother both for herself and as guardian oC tbe appellant who was then a minor 
promised to pay a certain sum of money with interest at 1 per cent per moDflem 
within one year. The suit was instituted on April 24tb 1903, i, e^ more than 
six years after the date of the loan although less than 6 years from the date on 
which a cause of action accrued upon the boi^d. The Courts found that there 
was urgent necessity for tbe loan and that the money was applied soloiy for the 
relief of the appellant. 

Ileldy that tbe bond was oof bimling upon tbe appdlant and that therefore 
tbe suit was barred by limitation. 



For Appbllawt. — Babu Isvan Dayal. 

For Rbsponpent. — Mirza Sami-^llah Beg. 

Chamier, a. J. C. — Thh appeal arises oat of a suifc bronght 

by the respondent: against tbe appellant and his mother upon a 

* Against the decree of Kuar Fanuanand, Rai Bahadur, Subordinate 
Judge, Ilac Barcli, date.l 9th Marc!i 1903, confirming the decree of Babu Mathora 
Prasad, Munsif, Rai B^-eli, dated 2Uh S2ptemb3r 1902. 
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simple bond dated February 3rd 1896 wbereby tbo inotber both Onya Prasatl 

for herself and as guardian of the appellant, who was then a Muaammat 
minor, promised to pay the sum Rs. 298 with interest at Ktm™^ 

1 per cent, per mensem within one year. 

It has been found by the Courts below that the respondeat 
advanced the money after hating made enquiries as to the 
necessity for a loan^ that there was urgent necessity for the 
loan, and that the motley was ap|>li«d solely for the relief of 
the appellant. The Courts below have passed a decree against 
both mother and som. The mother has not appealed. For the son 
who has appealed it is pointed out that the suit was not instituted 
till April 24th 1902, t. ^., more than six years after the date of 
the loan, although less than si^ years from the date on which a 
cause of action accrued upon the bond. 

As a suit upon the bond, which is registered, the claim is 
within time. But it is contended that die appellant is not liable 
on the promise contained in the bond, and that the respondent 
must fall back upon section 68 of the Contract Act with the 
result that the suit will be barred by limitation. The 
question for decision is whether even on the facts found the 
appellant is liable to be sued upon the bond. It is settlied law 
that although a guardian may under certain circumstances sell 
or charge his ward's property he cannot bind his ward 
personally by a covenant or by any promise to pily money or 
' damages. See Wagliela Rajsanji v. Masludin (1) Indur 
Chunder Singh v. Radhakishore (2) Ranmal Sinpji v. Vadilal 
Vakhatchand (3) and Gharhullah v. Khalak Singh (4). 
It was contended that a decree should at least be passed for 
the sum due to the respondent, execution being limited to the 
property of the appellant ; but, this cannot be done for the 
liability of the appellant's property under section 68 of the 
Contract Act arose not from the bond but from the fact that the 
money was advanced to relieve his necessity and, as already 

(1) I. L. R., 11 Bom., 561. (2) I. L. R., 19 Calc, 607. 

(3) I. L. R., 20 Bom., Gl. (4) I.L.R.,25 AU., 407 at i)age 416. 
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stated, if the bond is not binding npon the appellant the soit is 
barred by limitation. 

There are two cases in the Madras High Court which at 
first sight support the contention of the respondent namely 
Sundararaja t. PcUtanatkusami (I) and Subramania Ayyar v. 
Arumiiga Chetty (2), bnt; the contract which is referred to in 
the judgment in the first case and which the Court suggested 
might have been binding upon the minor if necessity had been 
proved is, I think, the contract under which the Vakil was 
employed and not the contract contained in the promissory note, 
and in the second case the last paragraph of thejadgment shows 
that in the Court's opinion the promissory note in suit could 
only be used as an acknowledgment of liability under section 
19 of the Limitation Act. 

Assuming that the bond which is the subject of the present 
suit can be used as an acknowledgment of liability, on the 
part of the minor the suit is still barred by limitation. 
In my opinion the respondent's suit should have been dis- 
missed as against the appellant. I accept this appeal, set aside 
the decrees of the Courts below so far as the appellant is 
concerned and dismiss the suit as against him. The respondent 
will pay the appellant's costs in all three Courts. 

(1) 1. L. R^ 17 Mad., 806. 

(2) I. L. R., 27 Mad., 330. 
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SECOND CIVIL APPEAL, No. 370 OF 1901.* 



Before Mr. Macleod. 



Sheikh Mlbakak Ali {Defendant) t?. Musammat Buqaya 1904. 
BiBi (Plamtif). F»»- 2- 



Objection filed in second appeal — Code of Civil Procedure^ 
section 561 and 684. 



In an objection under sec. 561 of tlie Code of Civil Procedure filed in a 
case in second appeal the ground taken was '* that the learned District Judge 
is wrong in hoMing that the muafi Chak Gudar Shah waa toaqf pro[)erty and 
that the plaintiff waa not entitled to her legal share in it/* 

Ueldy that the ground taken in an objection under sec. 561, Civil 
Procedure Code, when filed in a case in second appeal must comply with the 
prOTlsions of sec. 584 of that Code, and that the ground in question as drafted 
did not comply with the {Hrovisions of that section as it did not allege that the 
decision was contrary to any specified law or usage having the force of law. 



For Appellant. — B. Basdeo Lai. 

For Respondent. — M. Muhammad Nasim. 

In a second appeal an objection was filed by the respondent 
nnder section 561 of the Code of Civil Procedure on two 
grounds. The following extract from the judgment of the Court 
in sufficient for the purpose of this report : — 

Macleod, a. J. C. — The first ground taken in the objection 
is "that the learned District Judge is wrong in holding 

* Against the decree of E. A. Kendall Esq., District Judge> Gonda dated 
16th July 1901 reversing the decree of Pt, Durga Dutt Joshi, Subordinate «Kidge, 
Gonda, dated 29th June 1899. 
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" that the muaji Chak Gudar Shah was wag/ property and that 
" the plaintiff was not entitled to her legal share in it.*' The 
ground taken in an objection under section 561 when filed in a 
case in secpnd appeal must comply with the provisions of section 
584. The ground in question as drafted might have been suit- 
able in a case of first appeal but it does not comply with the 
provisions of section 584 as it does not allege that the decision 
is contrary to any specified law or usage having the force of 
law. The Subordinate Judge found that there was oral evidence 
showing that the property referred to was constituted tcaqf 
twenty years previously and said that the respondent had not 
produced any witnesses on the point. The District Judge finds 
that the property was purchased on purpose that it should be 
dedicated to the Durgah and that it was so dedicated. 
Mr. Mohammed Nasim admits that property can be constituted 
icaqf by an oral dedication. He wishes, however, to raise 
various legal points to show that there could not have been any 
valid dedication in this case. As these grounds have not been 
specified in the objection filed under s. 561, I must decline to 
go into them. Considerable latitude has hitherto been allowed 
in the matter of drafting the grounds in second appeal, but tlie 
attention of pleaders has been directed to the point for at least 
18 months, so that Mr. Mohammed Nasim can hardly complain 
that he is taken by surprise. See Chhabba Earn v. ThaJcur 
Jawahir Singh (1). 

(1) COudh Cases 39. 
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CRIMINAL APPLICATION, No. 7 OF 1904. * 



He/ore Mr. MacleoiL 



G. T. Jackson (Applicant) v. King-Emperok (Opposite 1904* 



Party). 



Canienment Code, 1899, ss. 83 and 85 — Notice for repairs 
of building — " Insanitary state " and " defects^'' meaning of— 
Presumption as to issue of notice by duly constituted authority^^ 
Criminal revision — Criminal Procedure Code^ s. 439. 



The Cantonment Magistrate issweil a notice under s^ 83 of the Cantonment 
C!odc to the applicant to the effect that a house belouging to the latter had been 
declared both ruinous aad insanitary by expert opinion and that he was thereby 
directed to carry out the repairs indicated in an attached report which reoomo 
mended general repairs. The applicant having failed to comply with the 
notice was prosecuted and convicted. 

Held, that for the purposes of a prosecution under s. 85 read with s. 83 of 
the Cantonment Code, 1899. it is not necessary for the prosecution to begin by 
proving that the authority] whidh issued the notice watt duly coRstitnted, and 
the Court ought to presume, until some evidence is given to destroy the pre* 
sumption, that the Cantonment authority used the regular and lawful proce- 
dare, and that the common course of business was followed in its procedure, 
and it is for the person raising the objection to give some etideace to show that 
it would not be safe to make such a presumption. 

Held, that the phrase * insanitary states * in s. 83 docs not mean an insanit* 
kry state generally, but an insanitary state as qualified by the preceding words, 
that is, an insanitary state resulting from the ill-construction or dilapidation of 
the building. The word * defects* in that section means *8anitary defects' and 
tlie repairs which the notice may require the owner to execute must thereforo 
be such repairs ns are necessary to remove the sanitary defects resulting from 



* Application for revision a^nst the order of C. L. M. Bales Esq., Sessions 
Judge, Lucknow, dated 24th December 1903, modifying order of Major 
A^ Newnham, Cantonment Hagibtrate, Lucknow, dated 2nd December 1903. 



Feb. L 
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O. T. Jackson the ill construction or dilapidation of the building. Held therefore, that the 
-^?'' repairs which the applicant was required to carry out were repairs of such a 

Emperor. ^a;ture as to put the house into habitable order generally^ and not merely repairs 
to remove sanitiury defects of the natiire contemplated in s. 83; that the Call ton « 
ment authority was not authorised by the proTisions of s, 83 to issue a notice 
for general repairs; that it did not exercise a legal discretion in directing under 
that section such repairs to be carried out, and that the notice was bad and 
invalid in law. 



The Applicant — In person. 

Fob Opposite Party — The Government Pleader. 

Maclbod, a. J. C. — This is an application by Mr. G. T. 
Jackson for the revision o£ an appellate judgment of the 
Sessions Judge of Lucknow upholding his conviction by the 
Cantonment Magistrate of Lucknow under section 85 of the 
Cantonment Code, 1899. The Cantonment Magistrate inflicted 
the maximum penalty, namely, a fine of Es. 50, and an addi- 
tional fine of Rs. 5 a day in case of continuing failure to comply 
with the notice. The Sessions Judge, on the ground that it 
was probably a test case, thought that it was unnecessary to 
inflict the maximum penalty, and reduced the fine to Rs. 25, 
and the additional fine to Re. 1 a day. 

Section 85 is the section which provides the penalty for 
failure to comply with a notice issued under the provisions of 
section 83 of the Cantonment Code. 

Sub-section (1) of section 83 runs as follows : — 

" 83 (1) Where any building is so ill-constructed or 
Power to require that " dilapidated as to be, in the opinion o£ 
^^^^^^J^^l^oZ " ^^^ Cantonment authority, in an insanit- 
sanitary defects. « ^ry state, the Cantonment authority 

** may, by notice in writing, require the owner, within a time 
" to be specified in the notice, to execute such repairs, or to 
" make such alterations, as it may think necessary in order to 
'* remove such defects." 



Digitized by VjOOQIC 



Vol. VII.] THE OUDH CASES. 

The notice was as follows: — 
" Notice No. 
"To 
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609 
XVII. I. 



Q. T. Jackso 
r. 
King- 
Emperor 



** G. T. Jackson, Esq., 

"Owner of No. 64, 

" Lucknow. 

" The Cantonment authority having decided to take action 
" nnder sections 83 and 94 with regard to house No. 64, as it 
" has been declared both ruinous and insanitary by expert 
"opinion; yon are hereby directed to carry o«t tke repairs 
" indicated in attached report by the Commanding Royal 
" Engineer within a period of three months of receipt of notice. 
" Failing compliance you will be dealt with according to law.^ 



Locknow : 

C. M.'s. Office, 

28-5-1903. 



! 



(Sd.) A. Newnham, Major, 

Cantonment Magbtrate. 



The "attached report,"^ referred to in the notice,, was as 
follows: — 

"Extract fro» report dated 29lh Aprils 1903, from 
" lieittenaBt 0. E. Ingham, R. E., Garrison Engineer, Lucknow, 
" to the Commanding Royal Engineer of Lucknow. 



" Subject — Repairs required to bungalows, 64 and 108. 



" I have the honour to report that I have inspected the 
' above bungalows and find that the following repairs are 
'necessary: — 



I agree. The verandahs 
are utterly ruined. A good 
many main roof timbers are 
good. Out houses all ruined* 



" 64. The whole build- 
" ing requires replastering and 
" cleaning inside and out. AH 
"the tiled portions require 
" reroofing altogether. Some 
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G. T. Jackson (gJ.) J. Day, Lieuten- " root timbers in large rooms 

King- anl-f!olonel, (<. R. E. " require renewal, floors require 

Emperoc. . -^t i « * i 

" repair. Nearly all the doors 

" and windows want renewing. 

" A cast iron tain water-pipe 

" is required on N. side of 

'^ building instead o£ present 

" makeshift. All servants' quar- 

" ters and stables require re- 

1 CDJieur. " building. 

(Sd.) J. DAT, 108. " In Tery fair order, 

lieutenant-Colonel, C. R. E. " n^quires some new doors and 

" windows, requires cleaning 
^'and general overhaul and 
'• minor repairs. Some seiv 
^' vants' quarters and stablea 
** require re-roofing. 

Section 94 of the Cantonment Code, referred to in the 
notice, runs as foltows : — 

" 94. Where any building, wall or structure, or anything 
** affixed thereto, or any bank or tree, is, in the opinion of the 
" Cantonment authority, in a ruinous state or in any way 
** dangerous, the Cantonment authority may, by notice ia 
" writing, require the owner or occupier thereof forthwith 
" either to remove the same or to cause such repairs to be made 
"as it may think necessary for the public safety, and, if there 
"^is, iu the opinion of the Cantonment authority, imminent 
*' diinger, it shall forthwith take such steps to avert the danger 
" as it may think necessary.'^ 

It authorises the Cantonment authority to require the 
owner to make such repairs as it may think necessary for the 
*'public safety," The penalty for failure to comply isi 
provided for in section 104. There has been no conviction 
under section 104, and it has not been suggested by the prose- 
cution that there is any question of the " public safety'' being 
concerned in this case* 
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Mr. Jackson contests the legality of the notice on three ^- T. Jackson 

KiDg- 



gronnds : — First, that the opinion of the Cantonment authority 
was not arrived at, at a meeting at which the proper number of 
members of the Cantonment Committee necessary to constitute 
a quorum under section 9 of the Code were present ; secondly, 
that the house in respect of which the notice was issued was 
not in an ^^ insanitary state" within the meaning of section 83 ; 
and, thirdly, that the repairs which he is required to carry out 
are not such repairs as are contemplated by section 83. 

As regards the first point that there was not a duly con- 
stituted quorum, Mr. Jackson relies on certain documents on 
the record which show that a suggestion of the Commanding 
Royal Engineer for proceedings to be taken was circulated to 
the members of the Cantonment Committee but that the signa- 
tures of only the president and two members were taken on it 
in token of their concurrence. Mr. Jackson admits that this 
point was not raised in either of the lower Courts. The mere 
fact that the papers were circulated is no proof that a properly 
constituted meeting of the Cantonment Committee did not sub- 
sequently take place previous to the issue of the notice. The 
real question appears to be whether for the purposes of a prose- 
cution under section 85 read with section 83 it was necessary 
for the prosecution to begin by proving that the authority 
which issued the notice was duly constituted. In my opinion 
there was no such necessity, and the Court ought to presume, 
until some evidence is given to destroy the presumption, that 
the Cantonment Committee used the regular and lawful pro- 
cedure, and that the common course of business was followed 
in that procedure, and it is for the person^raising the objection 
to give some evidence to show that it would not be safe to 
make such a presumption, Qw^m Empress v. Ram Chander^ (1) 
and The Municipality of ^holapur v. Tlie Sholapur Spinning 
and Weaving Company Limited. (2) It is too late for Mr. 
Jackson to raise this question for the first time in revision, 
■ — '— — ■ — III »»i 

(1) I. L. R. 19 All. 493. 
(S?) I. L. H. 20 Rom. 732 



Emperor. 
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There are no materials on the record on which it can be 
decided, and fresh evidence cannot be received at this stage. 
The presamption is that the Cantonment authority which issiied 
the notice was dnlj constitoted) and this presamption has 
not been rebutted. 



As regards the second pdbott, namely, whether the house 
was in an ^^ insanitary state'' within the meaning of section 8^, 
the facts found by the lower Courts as to the oonditkm of the 
house at the time of the issue of the notice must be accepted as 
established. They would suggest that the house was in a state 
somewhat resembling that of the ^^ Moated Grange'' in Tenny- 
son's " Mariana," being if anything rather worse. But the 
question is how far that constituted an ^4nsanitary state" within 
the meaning of section 83. Section 83 is in Chapter VI of the 
Cantonment Code. That Chapter deals with " Nuisances and 
Sanitation." Section 83 is in the group of sections headed " Sani- 
tation." The first question is what the word " insanitary" 
means. It is not defined in the Code itself, or in the Canton- 
ments Act, 1889, and does not appear to have been judicially 
interpreted. It must, therefore, be construed in its popular, 
natural and ordinary sense. The popular, natural and ordinary 
meaning of the word " sanitary" is " pertaining to, tending or 
designed to promote health." It may, therefore, be taken that 
"insanitary" means "injurious to health." The next question 
is, what does "insanitary state" mean in section 83. It is quite 
clear that it does not mean an insanitary state generally, but an 
insanitary state as qualified by the prcceeding words, that is, an 
insanitary state resulting from the ill-construction or dilapidat- 
ion of the building. 

The Cantonment Magistrate, in dealing with the evidence as 
to the house being in an insanitary state, says : — 

" Captain McLennan, who inspected and reported on the 
" place originally, did not pronounce it insanitary, but dilapi- 
" dated only. In cross-examination he admits he did not then con- 
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*^ Bider it inganitary, but has had reason to change his opinion Q. T. Jackson 
*^ since; how much this was in consequence of his senior officer Eing- 

" having stated the hoase to be insanitary, is open to question. napero'. 
" At all events, he now states he considers the house insanitary, 
" because it Is leaky and draughty, and anyone living in it would 
"probably contract rheumatism, malaria, and other tropical 
" diseases. 

" Colonel Moffit, while emphatically condemning the house 
" as insanitary, admits he did not go inside. His reasons for 
" so thinking are — (i) because the out-houses being without 
" doors or roofs will cause vegetation to collect and decompose 
" insicle, also that natives use the place as a latrine ; in fact, have 
" done so, as he himself saw in two of the houses ; (ii) because 
" unoccupied buildings are more difficult to keep clean ; (iii) 
" because if many houses and compounds were in the same con- 
" dition the station would become very insanitary. On cross- 
" examination he admits he found no rotting vegetation in the 
"compound.- 

" The above sums up the bant6nment m^ical opinion as to 
" insanitary condition of the housei and it must be admitted it 
" is not a very strong indictment.'* 

Much of the evidence taken on tMs point appears to be 
irrelevant, and seems to have been directed to showing 
that the place was in an insanitary fetate generally just 
before the case came on in'Court. The evidence, for instance, 
as to the filthy condition of the out-houses owing to natives 
having used them for improper purposes, has n<y bearing 
on the question as to whether the notice under section 83 
was a proper one or not. Section 83 does not apply to matters 
of that kind ; they would come under section 84 which deals 
with buildings or land in a filthy or unwholesome statil. Fur- 
ther, if any evidence was necessary it was required with 
reference to the state of things existing previous to the issue of 
the notice. 
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The whole of this part of the case, however, appears to be 
material only in so far as it has any bearing on the third point. 
It tends to show that the prosecution are under the impression 
that the ^' insanitary state " referred to in section 83 means an 
insanitary state generally which is not correct. 

The third point, namely, whether the repairs which Mr. 
Jackson is required to carry out are such repairs as are con- 
templated by section 83 is the really material question in 
this case. 

The drafting of sub-section (1) of section 83 appears to be 
open to criticism. The last two words are " such defects " 
whereas the word " defect " does not previously occur in that 
sub-section. On a proper construction of the sub-section, 
** defects," in my opinion, must mean "sanitary defects," and this 
view is supported by the marginal note. The section does, not 
apply to any ill-constructed or dilapidated building, but only 
to buildings so ill-constructed or dilapidated that the ill-cons- 
truclion or dilapidation directly results in their being in an 
insanitary state. The repairs which the notice may require 
the owner to execute must therefore be such repairs as are 
necessary to remove the sanitary defects resulting from the 
ill-construction or dilapidation of the building. 

The Cantonment Magistrate says, " The Cantonment Code 
*' is drawn up to suit the requirements of a military population 
*^ in a circumscribed area. A military officer is liable to be 
^^ transferred at any time and at short notice to another 
V Cantonment. He is obliged to live in the Cantonment, and in 
^^ some cases in a particular part of the Cantonment. He must, 
*' therefore, find a habitable house to occupy immediately on 
*' arrival. I do not think, therefore, I am straining section 83, 
" when I presume it was framed to permit of providing proper 
" accommodation for officers at all times," and the Government 
Pleader pressed this view in this Court. I am unable to accept 
this contention. I cannot find anything in section 83 to suggest 
that the framers of the Code intended by the provisions of that 
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section to provide for a supply of houses in a habitable state of ' ^ ^ 

rei^air ready for officers to occupy immediately on arriyal. I ^^^"' 
am unable to agree that it would not be straining the provisions 
of section 83 to hold that they are directly applicable to that 
object. 

The Sessions Judge is apparently of opinion that the whole 
mutter is concluded by the discretion allowed to the Cantonment 
authority by the words of section 83 itself. The law on this 
point id clearly laid down in the following passage from Maxwell ' 
on the Interpretation of Statutes (3rd edition, page3 172 and 
173). '^ Where, as in a multitude of Acts, something is left to 
**' be done according to the discretion of the authority on whom 
** the power of doing it is conferred, the discretion must be 
** exercised honestly and in the spirit of the Statute. * According 
'*^ to his discretion' means, it has been daid, according to the rules 
^' of reason and Justice not private opinion; according- to law and 
*' not humour; it is to be, not arbitrary, vague and fanciful, but 
^Megal and regular; to be exercised not capriciously but on 
*'*' judicial grounds and for substantial reasons. And it must be 
^' exercised within the limits to which an honest man competent 
^^ to the discharge of his office ought to confine himself ; that is, 

" within the limits and for the objects intended by the Legislature. 
'* These dicta may be summed up in the statement of Lord Bsher, 
** that the discretion must bd exercised without taking into 
^* account any reason which is not a legal one. If peoplo who 
*' have to exercise a public duty by exercising- the discretion 
*' take into account matters which the Courts consider not to be 
^' proper for the guidance oE their discretion, then in the eye of 
^' the law they have not exercised their discretion." 

It is necessary to consider now what repairs exactly Mr. 
Jackson was required to make by the notice. It is apparent on 
the face of the notice and the attached "report" that the repairs 
specified were such as were required to put the house into pro* 
per order from an engineer's point of view. The " report" is 
pot confined to sanitary defects, nor is it stated whjat repairs op 
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G.T.Jackson alterations are required from a sanitary point of view. It is 
Kiugf' impossible to ascertain from it which of the repairs recommend- 
ed are really required on .account of sanitary defects. Further- 
more, from the insertion of section 94 and the word " ruinous" 
in the notice it would appear that some of the repairs were 
considered necessary as coming under section 94 and not on 
sanitary grounds under section 83. 

The only conclusions that I can come to are that the repairs 
which Mr. Jackson is required to carry out are repairs of such 
a nature as to put the house into habitable order generally, and 
not merely repairs to remove sanitary defects of the nature 
contemplated in section 83 ; and that the Cantonment authority 
was not authorised by the provisions of section 83 to issue a 
notice for general repairs ; and that it has not exercised a legal 
discretion in directing, under section 83, such repairs to be 
carried out. The result is that in my opinion the notice is bad 
and invalid in law* 

I would only add in conclusion that I am not concerned 
with any other powers which the Cantonment authority may 
have to require that houses in Cantonments shall be kept in a 
habitable state of repair. 

As the notice is invalid the conviction under section 85 of 
the Cantonment Code cannot be sustained. The conviction and 
sentence are set aside, and the fine realized (if any^ will be 
repaid to the applicant* 
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FIRST CIVIL APPEAL, No. 101 OF 1902.* 



Before Mr. Macleod and Mr. Chamier. 



Ram Dayal {Plaintiff) v. Bhajju Lal and others 1904. 
(Defendants). 



Pre-emption^ suit for — Sons not separately recorded as co^ 
sharers claiming pre-emption in respect of property sold by their 
father. 



R and four other co-sharers sold a certain property to ^, a stranger and 
the appellant claimed pre-emption. He filed his suit on the 5th February 1902, 
and on the 6th February the respondents, sons of B but not separately recorded 
as co-sharers, also filed a suit claiming pre-emption in respect of the same 
property. The respondents were accordingly added as defendants in the 
appellant's suit and the appellant was added as a defendant in their suit, 

Heldy that the respondents could not be treated as co-sharers and had nO 
right of pre-emption as against the appellant. If the sale was a valid one then 
any interest they had in the property before the sale was lost to them on the 
sale taking place and they had no subsisting title at the date of the institution 
of the suit ; while if they denied that their father had power to transfer their 
interest, they were precluded from claiming pre-emption. 



For Appellant. — Mr. St. George H. S, Jackson^ ani 

B. Bhairon Prasad. 

For Respondents 7 & 8. — Mr. J. S. Misra. 

Macleod, A. J. C. — This was a suit for pre-emption. 
RadheLaland four other co-sharers sold the property in dispute 
to Bhajju Lal, a stranger, and Ram Dayal, the present appellant, 

'Against the decree of Babu Grish Chandar Bose, Subordinate Judge, 
Sitapur, dated 15th September 1902. 
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Eam^Dayai claimed pre-emption. He filed his suit on the 5th Feb- 
Jihajju Lai ruary 1902. On the 6th February 1902 Ram Bharose and 
Mnl Narain, sons of Radhe Lai, but not separately recorded as 
co-sharers, also filed a suit, daiminjf; pre-remption In respect of 
the same property. Ram Bharose and Mul Narain were 
accordingly added as defendants in Ram Dayal's suit and 
Ram Dayal was added as a defendant in their suit. Ram 
Bharose and Mul Narain, being the sons of one of the Vendors 
are nearer relations than Ram Dayal, who is a first cousin of 
one of the vendors and a first cousin once removed of the 
other four vendors. The lower Court, relying on Gandfuirp 
Singh v» Sahib Singh (1), Dr. Duthoit's ruling in Lachmin 
Narain \. Raghunath (2) d&ted the 21st December 1885^ and 
Hazari Singh v. Joot Singh (3) held that Ram Bharose and 
Mul Narain must be treated fts co-sharers and that they had a 
preferential right to Ram Dayal, and accordingly dismissed 
Ram Dayal's suit and decreed that .of Ram Bharose and Mul 
Narain. 

. Ram Dayal appeals. No question is now raised as to the 
oorrectness of the price with respect to which the lower Court 
ba9 deoreed pre-emption. Mr. Jackson on behalf ot the 
appellant contends that Ram Bharose and Mul Narain were 
not co-sharers on the date on which they instituted their suit 
nnd further that if they do not admit the validity of the sale 
their claim for pre-emption is not maintainable. 

In the case of Gandharp Singh r. Sahib Singh (1) relied 
gn by the lower Court, the sale was to four persons; two o£them 
were recorded cci-sharers and the other two were sons of a 
recorded co-sharer. All that was decided in that case was 
that the two sons could not be treated as strangers and pre- 
emption oould not be claimed against them. The ruling in 
that case has no bearing on the questions raised in the present 
case. 



(1) L L. R., 7 AlU 184, (2) Second Civil Appeal No. 652 o£ 1885. 
(3) 1. 0, a 35?. . 
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jumlktr to^oae in the^reveat cv^. Dr. Pathmt says in his -Bfa*i i';.^f^ 

4¥f4gpiaat> " tk^ tfie^m yfkkkiB a^^ly at iaptie between 

**44yd pArtiet rhas^^^. decided , 1^ (^a^^ho^ Sinffk v* Sal^{b 

*^Sf9^.(S>}^ ajF.uU B^pc^ dcpisi^n t9;which I was a par^y^ Xn 

,^.Q(]^d<9]ri°X '^^^ relations ^ , the parties we mast consider 

*^ ibeiH; a§ t^ey st^od at^tbe moment bteCore, not at the moment 

^' i^ter, ^be sale was ceinjjet^> T|ie ap4)eal is decreed.'' In 

mjr.QPioloQ. ^^y I)ath<rft must bjtve been tindjBr son^e mis- 

.^upprehensipi^ (or, the. raUng retenred to by ^im d9e9 not 

relied on bj th^hnwr. Cbwti .terttttd ha, ft 4<8enw<:> f^t 

* Mr. Jmckuotk Teties ob the Allowing 0M6«j:-H(i) ^nv^i 
pHLdiAd V. ' i«Aar i^ (4). It wae 'held iu ^this pase that dn 
* i^rderio mahttaoAaHmll-for pre^^eoipdonv^he-plainliS 
not only that the sale gave him a cause oE action, bat thftt 4io 
cause of action still subsisted at tl^e date of institution of the 
«ait. (ii) Ham Gopal y% jPtart Ldl {5). In this case t3re Court 
went further and held (the question haying been left open in 
the preceding ruling referred to) that the plaintiff must have 
« subsisting title up to the date of the decree in his suit* (iii) 
Abdul Wahid Khan v. Shaluka Bibi (6). In this case their Lord- 
ships of the Privy Council held that the law of preemption 
contained in the Oudh Laws Act, 1876, was not applicable 
where the person who would be entitled to pre-emption denies 
the title of the person who proposes to sell, and alleges that he 
is not a co-sharer and that he himself is entitled to the whole 
of the property, (iv) Fakhruddin v. Musammat Boiulan (7). 
In this case the plaintiff denied the vendor's title and it was 
held that the rule laid down in Abdtd Wahid KhatCi case 

(1) Second GItU Appeal No. 663 of 188ft. (2) I. L. B., 7 AU., 184. 

(3) 1 a 0., 862. <4) I. L. R., 31 AIL, 374. 

(5) I. L. B., 31 AIL, 441. (6) I. L. B., 21 Galc^ 496* 
(7) 8 0.0.9. 
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Bom Dayal applied and diat tfaer^ore die could not maintain the «nit. 

-?^^!?^ It seems to me Uiai Ham Bharose atad Hnl Naraiti 

are on the horns of a dilemma. They must either admit that 
the sale was a valid one or deny that it was so. If they admit 
' that the sale was a valid one, then any interest they had in the 
property before the sale mnst have been lost to them on the sale 
taking place, and therefore tiiey had no subsisting title at the 
date of the institution of their suit ; while if they deny that 
their father had power to transfer their interest they are pre* 
eluded from claiming pre-emption. In the latter case their 
proper course would appear to have been to attack the sale 
itself and not to sue for pre-empticm* In my opinion this 
apped should be allowed and the decree of the lower. Court set 
aside. I would decree Bam Dsyal's suit for pre-emption and 
give him possession on condition of bis paying the price 
Ba. 17,766, within two months. I would give him his costs in 
both Courts to be recovered from Bam Bharose and Mul 
Narain. 

Chamibb, a. J. C. — I concur. 



{ i 
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SECOND CIVIL APPEAL, No. U OF 1903. * 



Before Mr. Scott. 



Saitad Mohammed Haidar and another {Plaintiffs) v. 1904. 
The Sbcbbtary of State for India in Council and another J any. 8. 
{Defenddtits). 



Ifazul land in Oudhy suit for possession of-^Burden of 
proof — Lord Canning*s proclamation of 15th March^ 1858j 
effect of — Power^f 'attorney signed by Deputy Collector for 
Deputy Commissioner^ presumption as to. 



In a Boit for possession of a plot of land in Fysabad brought by the appellants 
against the respondents the power of attorney filed by the Qovernment pleader 
on behalf of the respondent No. 1 purported to have been signed by the Deputy 
Collector " for the Deputy Commissioner." The Settlement paper showed that 
the land was Nazul. 

Beld, that in yiew of the general practice that in the absence of a Deputy 
Commissioner or a Collector from the head-quarters of his district one of his 
subordinates does sign and has authority to sign papers and documents on bis 
behalf, it must be presumed that the Deputy Collector had authority to sign for 
the Deputy Commissioner. 

Held further, that haying regard to Lord Canning*s proclamation of 16th 
March, 1858, which divested the proprietors of all the landed property in Gudh 
and transferred it and vested it in the British Government, it was for the 
appellants to prove that they claimed title to the land in suit through the 
Government. 



For Appellants. — M. Moluimmad i\a«m. 

For Respondent No. 1. — The Government Pleader. 

Scott J. C. — In this suit the appellants sued for possession 

* Against the decree of Pandit Suraj Naraiu, Subordinate Judge, Fysabad, 
dated 6th December, 1902, reversing the decree of Babu Kali Charan Boie, 
Munsif, Fyzttbad, dated 23rd August, 1901. 
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«f plot No. 5818 within the amhit of the city o£ Fyzabad- and 
their claim was resisted by the respondeat, who contends that the 
plot is Nazul. The lower appellate Court has dismissed the suit 
as against the respondent. The first Court decreed the claim as 
against the respondent and the other defendant, Mir Sajjad 
Husain, who did not appeal,and therefore so far as he is concerned 
the decree for possession which the appellants obtained 3tanda 
good. 

The first ground now taken In appeal is to the effect that 
no appeal was preferred in thei lower appellate Court by the 
respondent, as the appeal was presented;by.a pleader acting on 
a power-of-attorney signed by a Deputy Collector and it is con- 
tended iiiat the power of attorney so signed is invalid. It pur- 
ports to have been signed by the Deputy Collector " for the 
Deputy Commissioner, " The Government Pleader is the re- 
cognised agent of Government ifor the purpose of instituting 
suits and appeals and under Rule 65 of the Rules relating to 
the department of the Legal Remembrancer, it is the duty 
of the Collector or Deputy Commissioner to appoint a pleader 
to take up the duty of the Government Pleader in case the 
latter is physically unable to attend and it is admitted now 
that if the Deputy Commissioner had himself signed the 
power-of-attorney, the appeal to the lower appellate Court was 
properly preferred. 

There is no direct proof that the Deputy Collector had or 
had not authority to sign on behalf of the Deputy Commissioner 
but it is a fact generally known that in the absence of a Deputy 
Commissioner or a Collector from the head- quarters of his dis- 
trict, one of his subordinates does sign and has authority to sign 
papers and documents on his behalf and it is unlikely that the 
Deputy Collector signed the power-of-attorney, professedly 
for the Deputy Commissioner, in the present case without 
authority. Therefore I think that it must be presumed that the 
Deputy Collector had authority to sign for the Deputy Com- 
missioner. 

As to the merits of this appeal, the Fyzabad Settlement 
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Report at para. X388 states that the village of Fyzabad had 
been exejnpted from assessment and left " as before " in the 
hands of the Nazul Department. The settlement papers also 
show that it is Nazul. Irt Nawab Malka Jaluin Saheba v. Deputy 
Commissioner of Lucknow (1) the Judicial Committee of the 
Privy Council decided that the oflfect of Lord Canning's Pro- 
clamation of the 15th March, 1858, was to divest the proprietors 
of all the landed property in Oudh and to transfer it and vest 
it in British Government and that consequently all who since 
that date claim title to such property must claim through the 
Government. 

The plot in suit ihereiore primd facie was the property of 
Government after the Proclamation and presumably remained 
so unless the appellant can prove a grant made since. He re- 
lies solely on an entry in the Settlement kliasra which in the 
column of proprietors shows Kulsum Begam as the proprietor. 
The name of Bande Ali had first been recorded but was 
crossed out and Kulsum Begam's rrame recorded. Register III 
shows the whole of Fyzabad as Nazul and there is nothing 
to show that the abadi was excluded. I think that in the 
absence of any evidence that a grant of the plot was made by 
Government to the appellants or the persons whom they represent* 
the explanation of the entry in the khaswi is to be found in the 
note in the column of remarks to the effect that the plot is a 
phulwari and that Kulsum Begum was the proprietor of it and 
the buildings on the land. This is consistent with the land on 
which the phulwari and buildings stood being Nazul. As loss 
than CO years have elapsed since Lord Canning's Proclamation 
the appellants cannot have acquired a titletby adverse possession 
aguiqgt the respondent whether the latter has exercised acts of 
ownership or not. I accordingly dismiss the appeal with costs. 

(1) L. K.. ti 1. A.. 63. 
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CRIMINAL APPLICATION, No. 160 OF 1903.* 



BefoYe Mr. Marteod. 



Rai Narain Das \{Applicant) v. King-Emperor (Opposite 
Parti/), 

Cantonment Code^ sections 83, 85, and 283 — Notice for 
general repairs — Criminal revision — Code of Criminal Procedure 
$, 439 — Penalty for failure to comj^hj with notice for repairs. • 



The Cantonment Magistrate by a notice purporting to have been issued ia 
accordance with s. 83, Chap VI, Cantonment Code, directed the applicant to 
carry out certain general repairs in a house as recommended by a Committee 
of Arbitration. The applicant, having failed to comply with the notice, was 
convicted under s. 283 of the Cantonment Code. 

Held that the procedure adopted by the Cantonment Magistrate was not 
authorized by s. 83 of the Cantonment Code, and also that the repairs ordered to 
be carried out were not the kind of repairs contemplated by s. 83, and that the 
notice purporting to have been issued under that section was bad and invalid 
in law. 

Ueld^ further that a penalty fof failure to comply with a notice under 
8. 83 being expressly provided for in s. 86, i the conviction under s. 283 wat 
illegal. 

[ O, T. Jackson v. King -Emperor (1) followed.'] 



For Applicant. — Mr. J. M. Jackson. 

For Opposite Party.— The Government Pleader. 

This is an application for the revision of a judgment of the 
Sessions Jucl<^e of Lucknow, passed in revision, upholding the 
conviction oE the applicant under section 283 of the Canton- 
ment Code by the Cantonment Magistrate of Lucknow. The 
judgment of the Cantonment Magistrate is as follows: — 



* For revision of the order of C. L. M. Ealea Esq., Sessions Judge Lucknow, 
dated 1st September 1903 upholding order of Major A. Newnham, Cantonment 
Magistrate Luoknosv. date<] 23rd June 1901. 

(1) 7 O. C, 57. 
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" The accused aduiits he has not carried out the repairs which 
" the Committee o£ Ai'bitratioti ordered to be carried out, and . 
" pleads that there have been difficulties in obtaining labour on 
'* account oE plague. I cannot entertain this plea for an instant. 
" Ample time was given for the repairs to be done, two months, 
'^ and since then yet another two months have lapsed, and the 
*' place is practically untouched. 

"I therefore find accused guilty of failing to comply with 
"the order of the Committee of Arbitration, and under the 
" provisions of section 283 fide him Rs. 50, and a continuing 
'^ fine of Rs 2 per day for as long as the repairs are not fully 
" completed." 

Subsection (1) of section 283 of the Code runs as follows: — 
"283 (1) Whoever in any case in which a penalty is not express- 
ly provided elsewhere in this Code fails to comply with any 
notice thereunder or otherwise commits a'breach of any of the 
provisions thereof, shall be punished with imprisonment for 
a term which may extend to eight days, or with fine which 
may extend to Rs. 50, and, in the case of a continuing breach 
with an additional fine not exceeding Rs. 5 for every day after 
the first in regard to which he is convicted of having persisted 
in the breach.'* 

The Cantonment Magistrate has not specified in his judg- 
ment what particular offence was committed by the applicant. 

The offences which are punishable under section 283 are: — 

1. Failure to comply with a notice imder the Code where 
a penalty for such failure is not expressly provided elsewhere 
in the Code; and 

2. Committing a breach of any of the provisions of the 
Code where a penalty for such breach is not ex[»ressly 
provided elsewhere in the Code. 

It should hardly be necessary to point out that before a 
Court can convict an accused person it should satisfy itself that 
some definite offence is alleged, und that the accused person 
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knows what the charge against hiin is, and further that the 
judgment should clearly specify what that oflFence is. 

The Government Pleader made various vain attempts to 
discover some provision in the Code which would cover the case 
of an order issued by a "Committee of Arbitration." He sug- 
gested that it might come under Chapter XX of the Code, but 
it was admitted that no lease executed under section 259 in 
Form B in Schedule V was in existence, and in the absence 
of such a lease the provisions of Chapter XX cannot apply* 
Finally, the Government Pleader produced the office copy of a 
notice issued by the Cantonment Magistrate, no copy of it being 
on the record. 

It i» as follows: — 

" No.(^:x)dated 17th February, 1903. 

" From 

" The Cantonment Magistrate^ 

" Lucknow 

" Rai Narain Das Bahadur, 
" Owner of No. 96 

" Lucknow.. 

" Forwards herewith cppy of decision of Committee of 
" Arbitration for his information, and in accordance with section 
" 83, Chapter VI., Cantonment Code, he is directed that the 
" measures therein recommended may be carried out within two 
" months from the date of receipt of this letter, failing which ho 
" shall be liable to be punished. 

" (Sd.) A, Newnham, Major, 

" Cantonment Magistrate." 

The "decision of the Committee of Arbitration" referred 
to in the "notice" is as follows: — 

" Proceedings of a Committee of Arbitration assembled at 
'^Cantonment Magistrate's Office at'JO cO A,J^f*j en Svivn^ay 



'To 
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*• January 24thj conformably to Station Order Jfo. 74^ dated Bai Naram 

'* January 2Ut, 1903. ^ 

King- 
"' Emperor. 



Present: — 

^^ Mr, A, L« Saunders, I. C. S., District Magistrate^ 

*^ Lieutenant J. Norwood, 5th Dragoon Guards. 
" Lieutenant Q. A. S. Home, 5th Dragoon Guards,, 

^^ Lieutenant C. A. Meadows, 7th Rajputs^ 



'* Abdul Hamid Khan representing Rai Narain Das, land- 
' lord oE Bungalow No. 96. 

** Joala Sabai, landlord o£ 7th Rajputs' Officers' Mess. 
" Baghunandan Lai representing the above. 



'^ Read papers connected with (a) the complaint o£ Lieuten- 
" ant G. A. Swinton-Home regarding the bungalow occupied 
"by him ;(6) complaint o£ Mess President, 7th Rajputs, regard- 
" ing their Mess. 

" The Committee proceeded to visit the two bungalows con- 
" cerned and decide as follows: — 

" (a) Bungalow occupied by Lieittenant G. A. Swinton-Home. 
" The chief defect is the drainage for carrying ofiE storm water. 
" Owing to the bungalow being below the level of the road a fall 
" of rain floods the compound, stables, out-houses and servants' 
" houses. How far the Cantonment authority and how far the 
" landlord are responsible for this, this Committee are not in a 
" position to say, but they consider that the steps recommended 
" in the report by Lieutenant Evans, R. E., dated 21st July last, 
" should be taken ; that a sufficient drain should be made to carry 
" off storm water from the stables ; that the road-side drain at 
" the back of the house towards the East Surrey Mess should be 
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'^ deepened and the compound wall bailt up to prevent a flood 
" from this direction. Other necessary repairs are i — 

" Servants* Houses. — Rpofs leaky and in bad repair, should be 
" repaired, "Wall of bearer's house at ihe back should be rebuilt. 
** Walls of gardener's and syce's houses want some slight repairs, 
'' and the wall of one syce's house has fallen do¥m and should 
*' be rebuilt. 

" Stables. — Want replastering. One range has been re-roofed. 
" The other wants it. 

" Well, — Should be cleaned out. Probably wants partial re. 
'^ lining, but this cannot be decided till it is cleaned. The water 
*' channels in the garden need repair. 

^' Porch, — Appears unsafe. Timbers should be chiuiged and 

" pillars rebuilt at the top. 

" Bungalow. — One beam in drawing-room should be renewed 
"and window built up as in Lieutenant Eran's report of 
" August 20th. / One bed-room door needs renewal. The roof is 
" generally leaky and should probably be relayed before the 

rains. The house needs replastering in several places. 
" This house is highly rented. 

" (Sd.) A. L. Saunders, 

" District Magistrate. 

" (Sd.) J. NOBWOOD, 

" Lt., 5th D. Q. 
** (Sd.) Abdul Hamid Khan." 

The Cantonment Magistrate's letter or notice purported to 
be issued in accordance with the provisions .of section 83 of 
the Code. 

Sub-section (1) of section 88 of the Code runs as follows: — 
" 83 (1) When any building is so ill-constructed or 
" dilapidated as to be in the opinion of the Cantonment authority 
" in an insanitary state, the Cantonment authority may, by notice 
•' in writing, require the owner, within a time to be specified in 
" the notice, to execute such repairs, or to make such alterations 
" as it may think necessary in order to remove such defects. " 

Section 83 authorizes the following procedure: — 
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(1) The Cantonment authority must he o£ the opinion that ^* i^'*^ 
there are certain sanitary defects in a building; .r* 

(2) The Cantonment authority may then issue a notice re- Emperor, 
quiring the owner to execute such repairs as may be necessary 

to remove those sanitary defects. 

Here the procedure adopted was :-^ 

(1) A Committee of Arbitration which was not the Can- 
tonment authority in any form, decided that certain general re- 
pairs were necessary. 

(2) The Cantonment Magistrate, who was likewise not the 
Cantonment authority, and was not purporting to be speaking 
on its behalf, sent a copy of the decision of the Committee of 
Arbitration to the applicant, and required him to carry out the 
repairs considered necessary by the Committee of Arbitration^ 

The Cantonment Magistrate professed to be acting under 
section 83. Section 83 does not authorize anything of the kind. 
Furthermore, for the reasons given in my judgment in the case 
of G. T. Jackson v. King-Emperor (1) dated the 1st February, 
1904 the repairs ordered to be carried out were not in my 
opinion the kind of repairs contemplated by Section 83. 

The notice purporting to issued under section 83 was in 
my opinion bad and invalid in law. 

A minor point is that a^ penalty for failure to comply with 
a notice under section 83 is expressly provided for in section 
85, and the conviction under section 283 is therefore bad for 
that reason also. 

The Sessions Judge says, "In my opinion there was no 
irregularity or illegality in the order of the (^ourt below." 

I am surprised that the Cantonment Magistrate convicted 
on such materials, and that the Sessions Judge found it possible 
to uphold the conviction. 

This application is allowed and the conviction and sentence 
are sot aside, and the fine realised (if any) will be repaid to 
the applicant. 

(1) 7 0. Cases. 57. 
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SECOND CIFIL APPEAL, No. 193 OF 1902.* 



Before Mr. Sc0U <ind Mr. Macleod. 



- QQ . Janki Pbbshad (Defendant) v. Baheb-un-nisa (Plaintiff) 

Jan. 4, ^od others. 



Pre-emption ^uit for — Oudh Latot Act^ 1876 y sec. 5— » 
Toton, meaning o/'^Interpreiaiion — Urban land included ^oithin 
the Umits of a munidpaliti/. 



When a word is not expressly defined in an Act it must be read in its 
popular, natural, and ordinary sense unless there is reason upon the face (^ it to 
-believe thsrt it was not intended to bear that constcoctioB. 

The meaning of the word ** town '* in sec. 8 of the Oudh Laws Act discussed. 

Held, that the question whether any particular piece of land is situate 
within a " towm^* or mot depeads on whether it is part of an urban area or not, 
and it is a question of fact which has nothing to do with the contingency of its 
t>eing included within the limits of a municipality for administrative purposes.- 



Fob Appellant. — Mr. A. P. Sen and B. Ajk Prashad. 

Fob Bbspondbnt No. 1. — Mr. E. Manual and M. Mohanad 
Ifasim. 

Scott J. C. and Maclboh, A. J. C. — This was a suit for 
pr«-emption. The appellant boagbi certain plots of land, 
2 bighas and 13 biswas in area, in Manza Badailjuid the suit was 
brought by the Arst respondent, Musammat Chandhrain Saheb-. 
nn-nissa. The only question raised in this appeal is whether the 
land in dispute must be treated as'belonging toa village commih- 
nitj or as being situated within a town. In the former case, the 
right of pre-emption is to be presumed to exist tinder section 7 oE 
the Oudh Laws Act, 1876, wliile in the latter ease, such right is 

* Against the decree of B. Kali Prasanno Bingh, Subordinate Jndge, Bairn* 
hanki, dated 6th February 1903 modifying the decree of S. &nnj Bihari Setb, 
Munsif, Fatchpur, dated 2tJth May 1901. 
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not to be presumed to exist, but may be shown to exist, under perehad. 
section 8 of that Aetr „ ^ J- 

- ,, and others. 

Those sectionsiare as follows :— 

*' 7. Unless the existence of any cnstom or contract to 
•♦ the conirwpy is'proved, such right shall, whether recorded itt 
" the settlement record or not,, be presumed 

'* (a) to exist in all village commrumties, howerer consti- 
" tuted, and whether proprietary, or under-proprietary, and in 
** the cases referred to in section 40 of the Oudh Land Revenue 
"Act, 1876; and 

" (&> to extend to the village site, to the houses built up- 
^* on it, to all lands and shares of lands within the village 
^' bounddry^ and to all transferable rights afiEecting such lands* 

•♦ 8. The fight of pre-emption shall not be presumed to^ 
** elist in any town or city, or any sub-division thereof, bat 
** may be shown to exist therein, and to be exercisable therein 
•* by feuch persons and under such circumstances as^ the locaS 
•* custom prescribes- " 

The lower appellate Court, agreeing with the Court of 
first instaBOOr ha» found that the land in dispute was not sitiA- 
fled within a town and has decreed the suit for pre-emption. 

It is common ground that the land in dispute is situated! 
within the village boundary of Mauza Badail, and that in 1873" 
the limits of the municipality of Barabanki (or Nawabganj)^ 
were so defined as to include this land ; also that at the date 
of the purchase the land had not been built on, and waa not in- 
eluded within the ambit of the town of Nawabganj. 

The learned pleader for the appellant admits that up to^ 
1873 the provisions of sectioi* T would have applied to the land. 
He contends that the mere fact of its having been inclnded 
within the limits of the municipality of Nawabganj in 1878 is 
sufficient to make it part of a town, irrespective of the questiotv 
whether it is in fact situated in an urban area or ^n agricBl* 
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Janki tural area.7 The word " town " is not defined in the Oudh 

Pershad, 

r. Laws Act. The argument put forward is as follows : — In seo- 

^^^^^Xe^iT *^^" 3 ^f ^^^ ^•"^- ^' .^^^ ^"'^'^ Municipalities Act, 1873, 
" Municipality " is defined to mean any town or towns to which 
the Act may be extended, and^ therefore 'anything within a 
municipality must be a town ; the Oudh Laws Act, 1876, was 
passed after the N.-W. P. and Oudh Municipalities Act, 1873, 
and therefore the framers of that Act must have had the defi- 
nition of " Municipality " in]their mind when they used the 
word " town " in section 8. 

We are unable to accept that contention. In the first 
place, the word " town " is not defined in the N.-W. P. and 
Oudh Municipalities Act, 1873,' and in the next place, even if 
it had been, a definition in that Act would not have applied to 
the word as used in a different Act unless it had been specially 
incorporated in it. The object of the N.-W. P. and Oudh 
Municipalities Act, 1873, asset out in the Preamble, was to 
make better provision for the appointment of Municipal Com«^ 
mittees, and for the police, conservancy and local improve-* 
ments, and for education, and for levying of taxes in the places 
to which the Act might be extended ; it was no part of the ob- 
ject of that Act to regulate the right of pre-emption in the 
areas erected into municipalities. If the framers of the Oudb 
Laws Acts, 1876, had intended that any land within the limits 
of a municipality should be treated as being situated within a 
" town " within the meaning of section 8 they would have ex- 
pressed that intention in the Act itself. 

When a word is not expressly defined in an Act it must 
be read in its popular, natural and ordinary sense unless there 
is reason upon the face of it to believe that it was not intended 
to bear that construction. In its popular signification a "town' 
moans " the space which, for the time being, is covered by, or 
*' occupied as accessory to, houses collected together in a mass, 
" and in sufficient number to be ordinarily designated as a 
" Town ; and includes unbuilt-on lands that may be within the 
" ambit of such collected mass of houses ; but not lands outside 
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"such ambit, though within a borough." (Stroud's Judicial p'^^h^^ 



Pershad. 

r. 
heb-an-nii 
and others. 



Dictionary, s. v. " Town. ") „ . .^- . 

It is clear that the question whether any particular piece 
of land is situated within a " town " or not depends on whether 
it is part of an urban area or not, and it is a question of ffict 
which has nothing to do with the contingency of its being in- 
cluded within the limits of a municipality for administrative 
purposes. It may not always be easy to say whether any 
particular piece of land is part of an urban area or not, but ill 
the present case there is no doubt whatever that the land in 
dispute is not situated within the limits of the town of Nawab- 
ganj. 

The learned pleader for the appellant was unable to cite 
any authority in support of his contention. The following cases 
were referred to i—Kishen Dial v. Alt Bahhsh, (1) Kadir 
Bakhsh v. Gulam (2) Umar Bakhsh v. Abdul Karim (3) 
and Collier v. Worth (4) but they do not help him in any way. 
This appeals fails and is dismissed with costs* 

(1) No. 87, Panj. Bee., (1890), 265. 

(2) No. 74, Panj. Rec., (1895), 338. 

(3) No. 70, Panj. Rec., (1898), 239. 

(4) 1. Ex. D., 464. 
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RENT APPEAL, No. 85 OF 1903-* 

Before Mr. Scott and Mr, Chamier. 

1904 TiAm Raghubans Kuar (Plaintiff) v. Hashmat Ali and 

Jan. 29. others (Defendants). 

Code of Civil Procedure, ss. 27and368—Dedtk of plaintiff- 
respondent pending appeal-^Addition or substitution of name as 
plaintiff in a suit brought by one not entitled to bring it — Right 
of defendant to dismissal of suit brought bg unauthorized person — 
Procedure. 

8 AllegiDg hlmtelf to be the heir of B who died in December I8M 
brooght a siiit for arrears of rent against H in respect lOf a certain land which 
formed part of the estate of B. H denied 5*s right to the estate of B 
and stated that a suit for the whole estate had been brought against i9bj 
the appellant. The Court of first hiittooe decreed S's, claim in part. At the 
time when the decree Was passed the lkppellant*s suit was pending. J9r appeal* 
ed to the Distriet Judge and 8 filed objections under sec. 561, 0. P. O. At 
this stage the appellant's suit against 8 was decreed. The appellant then 
Applied to haye her name entered on the record of the lower appellate Oourt in 
place of that of ^9 in the suit for arrears of rent. The District Judge held that 
the appellant was entitled to haye her name added to, apt sabstitnted lor, that 
of i9 as a respondent. 

Held that the appellant had no right to thrust herself as plaintiff into, the 
Buit for arrears of rent which was brought by a person who had no right to 
bring it. A defendant has a right to the dismissal of a suit brought against 
him by an unauthorized person and the defect cannot be cured by the addition 
or substitution of the name of the person who might haye brought the suit un^ 
less the case comes within s. 27, G. P. 0. 



For Appellant. — Mr. Sen and B. Ramapat Ram. 

For Respondent No. 2. — Mr. J.S. Misra. 

Chamier, A. J. C. — This is an appeal in a suit for arrears 
of rent brought against the first respondent Hashmat Ali by 
Sheo Singh who died after the decision of the lower appellate 
Conrt and is now represented by the remaining respondents. 

* Against the decree of B. Lindsay Esq., C. 6., District Judge, Sitapur, 
dated 25th July 1903 confirming the decree of M. Abdul Qadir, Deputy Collector, 
Sitapur, dated 31st August 1901. 
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The land to which the suit relates was part of the estate of Rani 

one Balbhadra Singh who died in December 1898. Sheo Singh ituar 

claimed to be entitled to the rent of the land as the heir of Haehmat Mi 
Balbhadra Singh. Hashmat Ali denied that Sheo Singh ^^^ others. 
had any right to the estate of Balbhadra Singh and in his written 
statement mentioned that a sait for the estate had been brought 
mgainst Sheo Singh by Ban! Baghnbans Knar the present 
appellant. The Court of first instance held that Sheo Singh was 
entitled to maintain the present snit inasmuch as his name had 
been entered in the Bevenne Becords in plaoe of that of 
Balbhadra Singh, and decreed the claim in part. At the time 
when the decree was passed the suit of Baghabans Knar was still 
pending. The respondent Hashmat Aliiappealed to the District 
Judge and Sheo Singh filed objections under s. 54, Civil Prooe- 
dure Code. Matters had reached this stage wb«n the Subordinate 
Judge of Kheri passed a decree in favour of Baghubans Euar 
against Sheo Singh for possesion of the whole estate of Balbhadra 
Singh. That decree did not mention the preaeot suit but it 
covered the villagei in which the land held by Hashmat Ali 
lies. Baghubans Kuar then applied to have her name entered 
in the record of the lower appellate Court in place of that of 
Sheo Singh. The learned District Judge relying upon some 
passages in the judgments in Rajaram r. Jiban (1) and 
'Gokal Chand r. Kuar Sarat Chandra Sinffh (2) held that 
Bani Baghubans Euar was entitled to have her name added io» 
not substituted for, that of Sheo Singh, m respondent. He dis^ 
missed both the appeal and cross objection theresnlt being that 
the decree for rent now stands in the name of Baghubans Euar 
and Sheo Singh. Baghubans Euar has appealed to this Court 
contending that her name should have been substituted for that 
of Sheo Singh and that the decree should be in her favour alone. 

In support of this contention Mr. Sen relies upon the 

• cases mentioned by the learned Districti Judge and upon the 

decision in Umasoondury Dassy v. Brajonath Bhuttacharjee (3) 

(1) L L. B., 9 Bom., 151. (3) 1. L. B., 18 AU., 280. 

(3) 1. L. B., 16 Calc, 317. 
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Rani and iSourendra Mohun Tagore v* Sirimoni Debt (1). In ray 

Kuar opinion all these cases are clearly distinguishable from the 

Hasbmat Ali Present casc. In the Bombay case (2) the respondent Krishna 
And others, h^q Anandraw had sold all his rights in the property in 
suit to the person who applied to have his name entered on the 
record whereas in the present case Raghubans Kuar has not 
by the decree of the Civil Court acquired theirights of Sheo 
Singh either in the estate generally or in the decree ifor rent 
obtained by Sheo Singh. On the contrary the decree of the 
Subordinate Judge^ which has since been confirmed by this 
Court, decided that Sheo Singh had no right at all to the estate 
left by Balbhadra Singk. Therefore it is obvious that no rights 
possessed by Sheo Singh have devolved upon Haghubans Kuar 
under the decree obtained by her. In the Allahabad case (3 ) 
a receiver appointed in a i partition suit had brought a suit 
for possession of property part of which was in the Aligarh 
District and had obtained a decree. The defendent appealed 
and during the pendency of the appeal a decree was made in 
the partition suit whereby the Aligarh property was allotted 
to Raja Indra Chandra Singh. It was held that the name 
of the Administrator-General of Bengal representing Raja Indra 
Chandra Singh should be added as respondent. In the earlier 
Calcutta case (4) an executrix who had obtained probate 
of a will brought a suit for rent after revocation of the pro- 
bate. The son of the deceased applied for execution of the 
'decree obtained by the executrix and it was held that he was 
entitled to do so under s. 232 of the Code of Civil Proce- 
dure because there had been a succession or transfer by operat- 
ion of law. In the later case in I. L. R. 28 Calcutta, 171 the 
Manager of an encumbered estate in' Chota Nagpur had 
brought a suit for arrears of rent. Upon thei estate being 
released it was held that the name of the persons alleging 
themselves to be owners should be entered on the record provi- 
sionally as plaintiffs so that a decree might »be passed. in favour 
of any one or more of them who might ..be found to'be entitled 

(I) I. L.R., 28Calc., 171. (2) I. L. R., 9 Bom., 151. 

(3) I. L. R., 18 All., 285, (4) I. L. R., 16 Calc, 347. 
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to the property* In the three last-mentioned cases the suit had Raghubana 
teen filed by a person acting not for himself but for tlie benefit ^ 

o£ the owner of the property to which the suit related, and Hashaaat AM 
'^ "^ - a&d other*. 

when the person who .filed the Wt Qeased to be entitled to 

carry on the litigation the name of the owner of the property 
was entered on the record in his stead. In all tbese cases the 
person who i instituted the suit had authority to sue for the 
benefit of the owner of the property. The decree obtained by 
Raghubans Kuar shows that wheo Sheo .Singh instituted the 
present suit he was a trespasser. He did not represent the truo 
owuer but was suin^ in his own interest alone. In my opinion 
the cases relied upon by the appellant do not support her con- 
tention, > 

I can discover no case in which the name of the own^j of 
an estate has been substituted or added so that a trespasser who 
has brought a suit or obtained a decree for arrears of rent 
against a tenant of land in an estate and on principle it seems 
to me that stiob a coarse weald be wrong. A defendant iias a 
right to the dismissal of a suit 'brought against him by an un- 
authorized person. The defect cannot be cured by the addition 
or substitution of the name of the person who might have 
brought the suit unless of course the .c^^e cofnos within^. 27,Oivii 
Prpceduro Qo^^ It appears to me that the appellant Raghuban3 
Kuar has juo right to thrust heraelf as plaintiff into this suit 
which was brought by a person who had »o right to bring it. In 
my pjpinion the order of the lower appellate Court is wrong b^t 
so far as it is in favonr of the appellant it must stand for there 
is no cross appeal. For thape seasons I would dismiss thia 
appeal with costs* 

Scott, J. C. — For the reasons stated in the judgniept of 
my learned colleague I would mal;e tb^ fame order and wish 
only to add that the effect of allowing the appellant to Execute 
the decree is that she will recover in the Revenue Court rent 
of land for the mesne profits of which she has admittedly 
obtained a decree from the Civil Court. 
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MISCELLANEOUS APPLICATION, No. 1 OF 1904.* 



{Before Mr, Scott. 



1904. MuKTA Pbrshad end others v. King-Empeeoil 

Fbb. 2. 



Court Inspector^ seal e/, when conducting cases — Persons 
conducting prosecution or defence not to occupy a seat on dais of 
the CouM. 



^0 person condaeting the prosecution or defence in a case should, under any 
circumstances, be allowed to occupy a seat on the dais of the Court. 



J'oR Applicants. — Messrs. Syed Alt AusaJt and Mohammed 
Akhar. 

Tor Grown. — The Government Pleader. 

Scott, J. C. — This is an application for £he transfer o£ a 
case in which the applicants have been called npon by the 
Deputy Magistrate df Unao to show cause why they should 
not be required to execute a bond for their good behaviour. An 
^Iffidavit has l^een filed in support of the application and the 
Beputy Magistrate 4ias filed a counter affidavit in which most 
of the allegations of the Tipplicants are denied. The remaining 
allegations are admitted and explained. In my opinion they 
have been satisfactorily explained with the exception of one 
wliich IS to the effect that the Court Inspector while conducting 
the case for the pros^ciition, was permitted to occupy a seat 
on the dais of the Court This was most improper. No person 
conducting the prosecution or defence in a case should, under 
any circumstances, be allowed to occupy a seat on the dais of 

•Against the order of Rai Pitambar Das, Sub-Divibional Magistrate, Unao. 
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the Court. If .a Court Inspector occupies a seat beside the 
Magistrate, witnesses may be induced to believe that bis posi- 
tion is similar to that o£ the Magistrate. 

The Magistrate states in his affidavit that it is the usual 
practice in his Court for the Court Inspector to occupy a seat 
near the Police Moharrir on the dais. This being so, the fact 
that the Court Inspector in the present case did occupy such a 
seat affords no grounds for supposing that the applicant will 
not have a fair and impartial trial. In no case ia future should 
the Court Inspector be permitted to occupy a seat on the daiar 
of the Court. The application is dismissed. 



Mnkto 
others. 

9, 

King- 
Emperor.. 



Digitized by VjOOQIC 



84 THE OUMt GASES. [VolVIL 

lliBl^T APPEALS, Noft. 91 AND 93 OF 1903.^ 



Before Mr. Macleod and Mr, Chamier, 



1904, Bhaiya Brij Raj Singh (Plaintiff) v. Bam Parghat and 

March, 4. others (Defendants). 



Profitij iviifor a »hafi of^RenditiM 4ffa4mint4, ixtitf^-^ 
lUni Act (Oudh)y 1886, i. 108 d. (16). 



In a Buit «nder cl. (15) ». 108 of tbe Ondh Rent Act, 1886', the maia qnes* 
lion was whether the suit was for "a share in the profits" op for " the rendering 
and settlement of accounts in respect of those profitib*' The parties were the co- 
sharers in upatti and colleetod the reals separately and paid the reyenue 
separately. The plaintiff claimed for arrears of rent and profits, and the settle* 
ment of accounts for the years running from 1306 to 1309 Fasli, He gave detail» 
showing the gross rental, his own share, what he had realized and the balance 
due to him. He prayed for the following. reliefs : — (a) that an order be passed 
for the rendition of accounts, and (Jb) that on the accounts being made up his 
claim may be decreed. Held^ that if a plaintifi claims a share of the profits, 
whether he asks for a settlement of aceoants or not, as a necessary pteliminary 
to ascertaining what his share really is, that is a suit for a share of the profits, 
and that the only case for a* settlement of accounts would be where the plaintiff 
asked for a settlement of accounts pure and simple, and did not claim a money 
decree as the result. Held therefore, that tbe plaintiff's suit was a suit for bi» 
share ol the profits. 



For Appellant : — B. Ishwari Prasad 

For Respondents Nos. 14, 16, 17, and 18 :— Syed ZaKur 
Ahmad viniMirm Samiullah Beg. 

Macleod, A. J. 0. — Thfs was a suit under clause (15) of 
s. 108 of the Oudh Rent Act, 1885, and the main question be- 
fore us is whether it was for " a share of the profits '^ or for 
"the rendering and settlement of accounts in respect o«f those 

*Again»t the decree of H. Dupemex Esq., District Judge, Gonda, dated 
2nd September 1903, modifying the decree of S, Abul Hasan, Deputy Collector^ 
Gonda, ^ated 3ath September 1902, 
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profits". Th« limitation for a suit of the forniei- description is, ^Ra*' Shf h^ 
tinder ». 132, three years from the last day o£ the month of t- 

Jeth of the Fasli year in which the arrear fell due, while for a 2Sd others. 
snil of the latter description it is, under the general provis- 
sions of s. 129, one year. 

The parties are the co-sharers in a patti of three annas, and 
it is admitted that they all collect the rents separately and pay 
the revenue separately. The plaintiflE claimed *'for arrears of 
rent amounting to Rs. 775-0-3^, and for profits, and the settle- 
ment of accounts tor the years running from 1306 to 1309 
Fasli". He gave details showing the gross rental, his own 
share, what he had realised and the balapce due to him. He 
prayed for the following reliefs : — 

" (a) That an order be passed for the rendition of ac- 
counts ; 

(h) That on the accounts being made up his claim be 
decreed ;" 

And other reliefs not material to the present ques-* 
tion. 

The Deputy Collector held that it was a suit for profits) 
and allowed them for the whole period claimed, to the extent of 
Rs. 535-4-5, and specified the amount due from each defend- 
ant. 

The District Judge held that it was a suit for a settlement 
of accounts, and disallowed the claim in respect of 1306, 1307 
and 1308 Fasli as barred by limitation, and passed a joint 
decree against all the defendants for Rs. 188-11-2^ in respect 
of 1309 Fasli. 

There are two appeals before us :— 

Ho, 91— The plaintiff urges that the claim for 1306, 1507, 
and 1308 Fasli was improperly disallowed- 
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^*'stngh^ No. 93— Some of the defendants object that the decree 

r. should not have been a joint one, and that the 

and others. figures are not correct. It is admitted that if the 

plaintiflTs appeal is successful the figures in the 
Deputy Collector's decree are correct. 

There has been much argument of the kind familiar in the 
North-Western Provinces before the new Tenancy Act in that 
Province was passed, which now provides for a uniform period 
of limitation in both cases. 

The difficulty is to find some criterion for distinguishing 
between the two classes of suits. Many suits for a share of the 
profits involve a settlement of accounts ; most suits, if not 
every one, asking for a settlement of accounts, which come be- 
fore the Courts, are only brought with the object of obtaining 
a money decree based on the plaintiff's share of the profits. It 
may be that suits are sometimes brought for a settlement of ac- 
counts pure and simple, but if so they have not come to my 
notice. 

The Allahabad High Court has had to deal with the ques- 
tion on various occasions ; it is sufficient to refer to two cases. 
In DeU Din v. Durga Pershad (1) it was held that a co- 
sharer may sue for profits, alleging a sum to be due, and al- 
though it may be necessary to go into the accounts, this fact 
alone will not alter the character of the suit and make it one 
for a settlement of accounts. In Malik Muhammad Karim v. 
Ganga Pande (2) the Court attempted to lay down a criterion ; — 
" What has to be looked to is the main and substantial object of 
^^ the suit. If the main and substantial object of the suit is to 
^^ obtain a settlement of accounts, and the obtaining a decree for 
*^ a share of the profits is only the ulterior object of obtaining 
*^ such settlement of accounts, then the suit is to be regarded 
^^ as a suit for the settlement of accounts," and so conversely. 
I do not think that this carries us much further than be- 
fore, and it is difficult to see how it can be treated as a 

(1) N. W. P. (1871). 49 (2) I, L. R. 22 All: (1900). 334 
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workable solution o£ the difficulty. How in any specific case Bhaiya Brij 
where the plaintiff asked for a money decree could the ob- r. 

taining of that decree be held to be merely an "ulterior ^^ othe!^* 
object" of the suit and not the " main and substantial " one ? 
If any general principle has to be laid down I should say 
that if a plaintiff claims a share of the profits, whether he 
asks for a settlement of accounts or not as a necessary 
preliminary to ascertaining what his share really is, that 
is a suit for [a share of the profits, and that the only case 
of a suit for a settlement of accounts would be where the 
plaintiff asked for a settlement of accounts pure and simple, 
and did not claim a money decree as the result. 

Whatever view i? taken of this point I do not think there 
can be any doubt that what the plaintiff wanted in this case, 
and what he asked for, was his share of the profits. 

I would allow the plaintiff's appeal (No. 91) and set aside 
the decree of the lower appellate Court and restore that of the 
Court of first instance. I would dismiss the defendants' appeal 
(No. 93). I would allow the plaintiff his proportionate costs in 
all three Courts as regards appeal No. 91, and leave the 
parties to pay their own costs in this Court in appeal No. 93. 

Chamieb, a. J. C. — ^The only question in these appeals is 
whether the suit of the plaintiff Brij Raj Singh is a suit for 
settlement of accounts or a suit for his share of the profits of the 
patti in which he and the defendants are co-sharers. The period 
of limitation for a suit of the former description is one year 
from the date of accrual of the cause of action while the period 
of limitation for a suit of the latter description is 3 years from 
the last day of the month Jeth of the Fasli year for which 
profits are claimed. 

In the case of Thakur Bakhsh v. Bhagwan Din (1), I in- 
advertently stated that the period of limitation for both suits is 
the same. The mistake which fortunately did not affect the 

(1) 1 Oudh Cases, 215. 
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•haiya Brij decision, was corre<5ted by me in a later casei which has not 

Raj Singh ' ^ 

V. been reported. 

Bam Parghait 

In Rohan v. Jwala Per shad (1) and again in Malik 
Mohamad Karim y. Ganga Ram (i) the Allahabad High Court 
held that in order to determine whether a suit by a co-eharer 
against a lambardar or against one or more co-sharers, in wjiich 
the Court is asked to adjust the aceouats between the parties, 13 
u suit for settlement of accounts or a suit for a share of 
profits, it is necessarj to look at the plaint and if the main and 
substantial object of the suit is to o1)tain a settlement of aiccounts 
and obtaining a decree for the share of the profits is only the 
ulterior object of obtaining such settlement of accounts, then 
the suit is to be regarded as a s«it for settlejoaent of accounts. 
3at if the main and substantial object of the suit is to recover a 
share of profits which the defendant has received in excess of 
what he is entitled to and if the Court is only asked to 
go iato the accounts incidentally to that main object thei) the 
6uit is not a suit for settlena^nt of accouots merely, but it is 
a suit for a share of profits. As pointed by ray learned col* 
league, the test suggested by the High Court is not satisCao- 
tory. la every suit in which plaintiff daims a decree for a 
^defin^e sum as profits or estimates the amount due to him and 
claims a decree for such amount as mny be found due to him, 
the main object of the suit is plainly the recovery of the amount 
due to the plaintiff. Upon consideration I agree with my 
learned colleague that all such snits should be regarded as suits 
for profits whether the plaintiff asks the Court to msdce up 
the accounts or not. It is said that in thisiview there can be 
no such thing as a suit for settlement of accounts. I cannot 
admit this. Co-sharers in an estate are Abound to render 
accounts to each other and every co-sharer has a right to 
compel a settlement of accounts. A co-sharer may be satisfied 
with the amount which he has received on account of his share 
.cf profits or he may know that he has received more than his 
tfihare and be willing to pay the balance to those who have 
■' — # 

(1) I. L. R., 16 AU., 333. (2) I. L. R., 22 AU., 334. 
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received Use than their ahw- In wtbor case he way iriab to ^Jf^JjJ* 
have the accounts settled at once and so avoid the annoyance ^Kxhu 

of a suit two or three years Utter when a settlement of acconnts uid oth^ti. 
will be much more difflcnli. Such a co-sharer may sue for 
settlement of acconnts withont demanding payment of any 
anm at all. In the present suit the plaintiff claims a settlement 
of aocoiinl9 mid also a decree for Rs. 775 or any larger sum 
which may be fotmd doe. I agree with my learned colleague 
that this is a suit for a share of profits and would make the 
order which he proposes. 
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SECOND CIVIL APPEALS, Nos. 37, 48 AND 49 OF 1903-* 



Before Mr. Macleod and Mr. Chamier. 



jgQ^ Raja Ramkshab IBakhsh Singh (Plaint^ v. Babu 

Mabch/ 4. Bhagwan Bakhsh Singh and another (JDe/endants). 



Ghuzara land^ suit for possession of^^Estate for life — Gvanl 
for maintenance in _j>erp^mty^ how to be construed — Award by 
British Indian Association — Oudh Estates Ad 1869, s. 33. 



The plAintiirs ijeat-grand-fathar ^franted a Tillage as guutra to the ddfead- 

' ant*8 father. Sabaequentlj in conseqaence of certain dispntes the plaintiff's 

' grand-father agreed tegire the defendants* father a further cash allowance whieh 

was changed for land. The plaint£S broogfat a suit against the defendants to 

'TecoTer possession of this land on the ground that the grant was only for the lile 

- of the defendant's father, 

Jffeldy that the grant was for Hfe only and thiM^the ^plaintiff was entitled to 

- possession. When the purpose of the grant is * guxara^ or the maintepanoe of 
the grantee^ it is immaterial whether the words * in perpetuity * or words to that 
effect aippear, and the grant must be taken to be for life only« 

Upon the facts found, the Court held that there had been no award by the 
British Indian Association and that the mle»of -that body did not apply. 



'For Appellant. — M. Mohammed Nashn. 

Fob Ebsponixbnts. — Mr. J. H. W. Arathoon and Mirza 
Samiullak Beg. 

Macleod, A. J. C— This was a suit to recover possession 
<o£ 113 bighas 12 biswasodd "^rw^am" land granted by the 



^Against the decree of Euar Bharat Singh, District Judge, Bae Bareli, dated 
23rd September 1902, modifying the decree of M. Mohammad Asghar, Subordi- 
4xate Judge, Hae Barcli, dated 3l8t July 1901. 
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plaintiff's grand-father, Baja Jagmohan Singh, to S&ankar 
Bakbsh Singh, his brother, and the father of the defendants, in 
•December 1868, on the ground that the grant wa» only for the 
life of Shankar Bakhsh Singh . 

The following table shows the relationship of the parties i — 
RAJA DALJIT SINGH. 



Baja Jagmohan 
: . Singh 
id. 1879.^ 



Arjun Singh 



heJharl 



Shankar Bakhsh 
Singh 
^d. 30-3-89.') 



Sheo Narain 
{d. 18840 



B. Bisheshar Singh. 
(d. 2887.) 



Bhagwan Bakhsh Singh 
(Dt/endant.) 



Suraj Bakhsh Bingh- 
(De/endantJ 



hshi 



B. Rameshar Bakhsh Singh. 
(Plaintiff.) 

In 1856 Raja Daljit Singh gave a village each to Arjnnr 
Singh, Shankar Bakhsh Singh, and Sheo Narain Singh. Arjun 
and Shankar Bakhsh were not satisfied and unsuccessEulljr 
claimed shares in the taluqa in the snmmarj settlement of 
1858-59. Dispates went on and finally on 20th December, 1868 
Raja Jagmohan Singh agreed to give Arjun and Shankar 
Bakhsh a farther cash allowance which was changed for land, 
the land in suit being that which was made over to Shankar 
Bakhsh. 

• Sheo Narain died in 1884 without male issue and Arjun 
claimed as heir the village the former had received from Raja 
Daljit Singh, on the ground that the grant had conveyed an 
estate of inheritance. The case went up to the Privy Council 
and their Lordships' judgment wiH be found in Rameshar 
BaJchsh Singh v. Arjun Singh (1)* It was decided that Sheo^ 



:SKja 
Rameahor 

Bakhsh 

Singh, 
r. 

fiabu 
Bhagwan 

Bakhsh 

Singh 
aad aaethc^* 



(1) I. L. R., 23 AU^ 191. 



Digitized by VjOOQIC 



&s 



THE OUDH CASESr. 



tvoi. vn. 



Baja 

BiuQae«facr 
BakhBh 

BAbu 

Bbafwan 

Bakbih 



and aaothgr. 



NaraiAJbad received a grant for life only. 8oi4e of ibe iftatUN 
considered in ihat case are material to the present o&e. Tfaefar 
Lordships decided that there was nothing in the award of Aa 
British Indian Association in the mattersof Ok^ claims of Arjun 
and Shankar.Bakhshto show that the grants of the Tillages to them 
were absolute. In the present case it has been argued that as 
the land was given in addition to the village T)riginall7 granted 
the grant must be presumed to be of the same nature, and as 
an absolute estate of inheritance was granted in the village the 
two defendants must have an absolute proprietary title to the 
land now in dispute. Their Lordships' judgment in Arjun 
Singh's case disposes of this contention. 

Their Lordships had also before them Cokmel Barrow'9 
order of 9th February 1869, which is relied on by the defend- 
ants in this case, with its statement that ihe Baja had agreed to 
give the further allowance ^^ in perpetuity/' and also the decrees 
of the Settlement Court in 1869, decreeing the proprietary rights 
in the two villages respectively to Arjun and Shanker Bakhsh 
^* and their heirs ". Their Lordships held that where purpose 
of tlie grant is *^ guzara ^ or the maintenanoe of the grantee ii 
is immaterial whether the words *^ in perpetuity *' or words to 
that effect appear and the grant must be taken to be for Ufe 
only. The particular grant with reference to which this was 
held was one by Baja BishesharSbgh in 1879 in favour of Sheo 
Narain in substitution of the original grant in 1856 in his 
favour by Baja Daljit Singh. It remains to be seen in the pre- 
sent case whether there was any award by the British Indian 
Association filed under s. 33 of the Oudh Estates Act, 1869, 
which would convert the grant into an absolute estate of inherit- 
ance. 

The Courtof first instance held that the grant was forlifeonly, 
but relying on Select Case No. 42 held that the plaintiff was not 
entitled to possession, but under the rules of the British Indian 
Association only to 25 per cent of tbp nihasi and that in the next 
generation the plaintiff would be entjitled to 50 per cent of the 
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nikiUi^ It left the ikmaiint to \^ determined in the execnlion ^ ^^i^ 

RameahAr 

department. Bakhsh 

Singh. 

]B<>th parties appealed. ^^'^^ 

Bhagwan 

A On the plaintiff's appeal the lower appellate Court ^^^ 

fixed the amount payable yearly at Bs. 15X-8-0 aad another; 
instead of leaviog it to l>e determined in the, 
execution department. It refused a decree for 
possession. 

B On the defendant's appeal tlie lower appellate 
Court held ^lutt the grant was f6r Kf e only and 
did not confer an absolute estate and dismissed 
the appeal. 

Three appeals are before this Court. 

No. 37. — ^The plaintiflPs appeal against decree A. 

(The plaintiff claims possession of the land.) 

No. 4B.~-The defendants' appeal against decree B. 
(The defendants allege that the estate granted to 
Shankar Bakhsh was heritable and transferable.) 

No. A9.-»Tbe delendants' appeal against decree A. 

(The dcifenchnts allege that the vent fixed is 
exoessiFe ^d that it should not be double in the 
next generatiim.) 

The defendants withdraw appeal No. t9. It is stated on 
tiieir b^alf that if this Court does not hold that they have an 
absolute estate then relying on Select Case No. 42 they claim 
to retain possession on payment of rent under the rules of the 
British Indian Association and they do not now object to the 
sum fixed by the lower appellate Court. 

Two questions are therefore now before us:— 

(1) Whether the grant to Shankar Bakhsh was of an 

absolute estate or for life only. 

(2) If it was for life only whether the plaintiff is 

entitled to possession or only to get rent from 
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Itaja 

Rameshar 

Bakbsh 

Singh. 

V. 

Baba 

Bhagwan 

Bakhsh 

Siogh 

aad ^othen 



the. defendants under the rales of the British 
Indian Association^ 

As regards the first qaestion mnch reliance is placed on 
Colonel Barrow's order of 9th February 1869 and the words ** in 
perpetaitj'* which appear in it»/ It is clear from an examina- 
tion of the original file that he was referring to Raja Jagmohan 
Singh's grant of 20th December 1868 (Exhibit AS) which was 
sent on to him by the British Indian^Association by their order 
of the same date (Exhibit A4); it is also clear from a marginal 
note in his own hand-writing that he had not the grant before 

him. In the order he says *'the Talaqdar has consented to^ 

give up lands paying (blank) Bs. more in perpetuity to the^ 
two plaintifiEs." His marginal note to the office is» ''TheiMaharaja 
(Man Singh) has got the agreement; get the amonnt from hinir 
and enter. I forget what it was. (Sd.) L. B." 

Neither the grant (or agreement) Exhibit A3 nor the order 
Exhibit A4 contains anything corresponding to the words *' in 
perpetuity" in Colonel Barrow's order of 9th February 1869 ; 
and I can only conclude that he entered those words under a 
misapprehension. 

It is cont^ded. on behalf 'of the defendants that this so- 
called order has the effect of a/<lecree and that as the plaintiff* 
and his ancestors :iiey<er sued to hgye it set' aside it has now be* 
come absolute. From an inspection of the original file it ap- 
pears to be mainly a note drawn up by the o&ce with a few re- 
marks added at the end by Colonel Barraw. Further, there are 
other similar memos by him referring to the same matter, viz.^ 
one o£ 6th May, 1869 at the foot of tlie award of the British. 
Indian Association of 29th August 186&, anid another of 12tk 
July 1869 at the foot of another office memo» None of them are 
in the shape of a formal order in the case. I can see no sufficient 
reason for holding that the remarks of 9th February 1868 
must be treated as the format order in the case and as having 
the force of a decree which cannot now be impugned. 

There is n<t evidence to show that the grant was intended 
to confer an absolute estate and I would hold se. 
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As regards theis^cond point, namely, whether the rules of 
the British Indian Association apply, there seem to be two ob- 
jections to holding that they apply— ^first, there does not seem to 
have^been any *'award" by that body* and secondly, even if 
the order of 20th December 1869 (Exhibit A4) forwarding the 
agreement to the Financial Commissioner be taken to amount 
to an award there is nothing in it to indicate that the British 
Indian Association themselves intended that the ^'rnles" should 
apply. 

Select Case No. 42 has been dissented from by a Bench of 
this Court in Ganga Bakhsh v. Dalip Singh (I) and can no longer 
be treated as an authority for the proposition that unless the 
contrary is expressly stated in an award of the British Indian 
Association; it must be read as having been made subject to 
their "rules". 

I would hold that the grant was for life only and that the 
plaintiff is entitled to possession and modify decree " A '^ of the 
lower appellate Court accordingly. 

I would allow appeal No. 87 and dismiss appeals Nos. 48 
and 49, giving the plaintiff his costs in all three Courts. . 

Chamibb, a. J. C— I agree. 

(1) F. C. 4. No. 90| of 1902 deeided on SOtb Janiiary 1908. 
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and another. 
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SECOND CIVIL APPEAL, No. 77 ^i 1903.' 



Before Mr. Seoti. 



1904. Mahtab Chakd (Defendant) v Bur Chai^p and others 



(Plaintifs). 



Separate property ef father^ tuk biltoeen ionifor poisenifm 



ngfOnst acertiaapeiiQii,l>atdiedbetorethedaoceewM«(«coted, ividUienm^ 
of the appellant was brongbt on the i^oord as his CaUiv J^m represcsntaitiTe and 
ift an auction sale In esecatlon of the decree he pmchaaed the property in toH. 
The respondents, being the sons and grandson of Pmed tlM appellant lor 
poosession of their share in the property. 

MM that the property not being the joint family property of the parties, 
the respondents were entitled to sae for their share of it whether there was or 
was not joint funily property which fewwiied to be partitioned, 



Fob Ambujlnt— Mb. J. K. Butt. 
For Rbspondbnts— B. Ban49o Lai. 

SoMT^ J. G^-l'inil Obrad bad tmxt mm§, Mahtab Chand 
appellant, Rap Chand respondent, Shitab Chand, the father of 
the respondent Sarnp Chand, and Mnlohand. It is admitted 
tifaat the father and the sons had separated. Phnl Chand 
obtained a money-decree against one Chheda Khan bnt died 
before the decree was execnted. The name of the appellant 
Mahtab Chand was bronght on the record as his father's re- 
presentative and at an auction sale in execution of the decree 
he purchased the property in suit, the amount of the judgment- 
debt being credited towards the purchase-money. This suit 
was instituted by the respondents for possession of half the 

* Aganist the decree of M. Muhammad Tajnddin, Snbordinate Jndge 
Lucknow, dated 90th November 1901, confliming the decree of Pandit Bnraj 
Varain Bahadur, Monsif (North), Lncknow. 
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share in the property on the allegation that the appellant chan? 

pnrcbased it as the representative of all the heirs of his father. r 

. - Eup Chjuid 

The lower Courts decreed the claim and the principal ground 

now taken in appeal is that the respondents are in possession 
of joint family property and therefore cannot sne for their 
share of the property in suit without bringing the whole 
property into hotch-pot. This contention cannot be sup- 
ported. It is admitted that the father was separated from 
his sons when he obtained the decree against Chheda Khan. 
Neither the jndgment-debt nor the property purchased by the 
appellant at auction sale in execution of the decree was ever 
the joint family property of the parties to the suit. Their titla 
to it did not arise by survivorship but as heirs of Phul Chand. 
As it was not the joint family property of the parties the res- 
pondents were entitled to sue for their share of it whether 
there is or is not joint family property which remains to be 
partitioned. The appeal therefore fails and is dismissed with 
costs. The respondents have filed objections under s. 561 
Civil Procedure Code, in reference to the claim f(w costs of 
summoning witnesses who were not examined. The lower 
Courts rightly rejected the claim for such costs and the 
objections are accordingly dismissed with ccsts. 
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SECOND CIVIL APPEAL, No. 162 OF 1903, * 



"Before Mr. Scdtt and Mr. Chamier. 



Bhairon Bakhsh (Defendant) v. Baldbo SiNQH (Plaintiff). 



Pre-emption^ suit for — Reversionary interetly tale of-^ 
PomhiVxty of succession not a saleable interest — Persons hamng 
g)ossibility of succession not co-sharers toith those having similar 
possibility — Transfer of Property Act^ s, 43 — Indian Limitation 
Act, sch. a, Art, 10^ 



A Hindu widow haying sold to^he defendant somo land inherited from 
her husband, X, i>^and the phOntiffas her husband^B reversionary heinsoed 
ber and the defendant for a declaration that the alienatien would bo 
inyalid a^nst them after the widow*s death, and obtained a declaration to 
that effect. Subsequently on the 16th February 1897 L and N who were 
presumptively entitled to a half share in the land after the widow's death 
executed a deed in favour of the defendant and eertais other penPMiB in re8<- 
pect of that share. In the deed, they stated that they sold ih« half shan 
which would devolve upon them upon the widow's death,that by virtue ^ 
the deed executed by the widow the vendee would continue In possession 
of the land sold by the widow, during the life-time of the widow, and that 
on her death they would acquire proprietary possession of the land under 
the present deed. The widow having died, the plaintiff on the 28th August 
1898 instituted a suit against the defendant and others who were parties to 
the sale-deed of 16th February 1897, claiming of preemption of the half sharo 
of L and N. 

Heldy that the vendors had at the time of the execution of the sale-deed of 
16th February 1897 no saleable interest in the property, that they sold a bare 
possibility of suocession, that persons who had a bare possibility of succession 
were not co-sharers with others who had a similar possibility, and that s. 43 of 
the Transfer of Property Act did not apply. 

Held further, that if the case could be regarded as one in which a widow had 
transferred her husband's property with the consent of the reversioners and a 
good Utle had passed at once to the defendant and a right of pre-emption accrued, 
the suit would be barred by limitation under art. 10 sch. ii of the Indian 
Limitation Act. 

* Against the decree of S. Sharaf Ali, Subordinate Judge, Roe Bareli, 
dated 5tb May 1899, confirming the decree of B, Grish Chander Bosc, Munsif , 
Rac Bareli dated 16th February 1899, 
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Fob Appellant.— Messrs. J. S. Misra and J. N. Dutt. ^^^^ 

Fob Bbspondbnt. — M. Mohammad Nasim. 

Ohamibr, a. J. 0. — ^This appeal was dismissed (or default 
on December 22nd 1902, snbseqnently restored and then allowed'^, 
bat on an application £or review of judgment being made the- 
judgment was set aside and the appeal was referred to. a. Bench' 
of two Judges by an order dated August 25th 1903. The facta 
are fully stated in the order x^t mentioned and need not be 
repeated here. 

At the date of the sale-deed executed by them Lalta Sii^b 
and Naurang Singh had no vested interest in but only a chanco 
of succeeding to the property in questi6ni.S It was in my 
opinion only a possibility of the kind referred to in s. 6 (a) 
of the Transfer of Property Act and therefore could not be 
transferred. It is also clear that what they attempted to sell 
did not admit of physical possession so that if art 10 of sch. ii 
of the Limitation Act applies and time runs from the date of 
the sale«deed the sale is barredSby limitation. 

But it is contended on behalf of the plaintiff-respondeirt 
tbnt as the vendors had nothing to sell at the date of the sale- 
deed» bat subsequently became entitled t» the property, s. 43 
of the Transfer of Property Act shoald be held to apply and' 
the sale should be regarded as having taken place at the death 
of the widow, the deed being regarded as no more than a contract 
to sell the property if the vendors became entitled to it whent 
the widow died, and we were referred to the cases of Janki v.. 
Girjadat (1), Begam v. Muhammad YakuB (2), Najm-unrnissa 
V. Ajaib Alt Khan (5), and Hub Alt v. Kazim ffusain Khanr 
(4), decided by Mr. Capper, Judicial CoBwnissioner of Oudh 
on October 27th 1881, in all of which it was held that a right 
of pre-emption accrued upon completion of a safe by transfer 
of possession although no registered deed had been executed. 

I doubt whether s. 43 of the Transfer of Property Act 

(1) I. L. R., 7 All., 482. (3) I. L. R., 22 All., 343. 

(2) I. L. R., 16 All, 344. (4) F. C. A., No. 22 of 1881. 
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MUti\Toti applies to such a case as this for there was no erroneotis tepre-' 

baklish ^^ ,.11 

t. sentatioD on the part of the vendors and both parties to the salcr 

were fully aware of the nature of the interest which the deed 
purported to transfer. But an agreement for consideration to 
f.ljell after-acquired property is ctoe which will be enforced 
by our Courts (see Tailby v. The Official Receiver (1).) 
According to the view taken in England as soon as the 
property comes into existence, or as here the estate falls into 
possession, the beneficial interest in it is considered as having 
vested in the transferee and the Court will in a proper case 
pass a decree for srpecific performance ; the contract is regard- 
ed as having transferred the beneficial interest to the purchaser 
as soon as the property is acquired. I was at first much 
attracted by the argument that the sale-deed should in the 
present case be considered to be a mere contract to sell and 
that the sale itself should be held to have taken place at the 
data when it bocame effective t. e. at the date of the death ot 
the widow, and that such a sale should be held to be a suflScient 
foundation for a claim to pi'e-emption. But on consideratioD 
1 am of opinion that such a view should not be entertained. A 
pre-emptor must " take over," so to speak, the bargain made by 
the purchaser, but the contention now tinder consideration re- 
quires us to ho W that while the purchaser paid tor an un- 
certainty the pre-emptor need not assert his right unless the 
V estate falls into possession and that he need pay no more than 
the purchaser did though the uncertainty has become a certain- 
ty. Such a view is altogether foreign to the law of pre- 
emption as I understand it, and needless to say it is impossible 
for us to recast the contract and compel the pre-emptor to pay 
ft fair price for the property. It was said that if it was held 
that neither at the date of the deed nor at the death of the 
widow was there a sale such as could give rise to a claim for 
pre-emption the right of pre-emption could in such cases as this 
be defeated. I do not myself iJiink that that would be a very 
lamentable result, but the plaintiff^s right of pre-emption in the 

CO L. B.. 13 Appeal Cases. 523, 
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present case must rest upon ss. 6 — 16 of the Oudh Laws Act b^ k^h 
and without patting a forced codstrnction upon these sections «• 

it is impossible to hold that they cover such a case as this. The ^ *°^ 

four cases referi'ed to difiEer widely from the present case. In 
the first three, the Allahabad cases, the pre-*emptor took over 
the bargain made by the purchaser. The fourth case was treat- 
ed as one of foreclosure though no foreclosure in law had 
taken place* 

Next it was contended that even if no sale took placd 
either at the date of the deed or at the death of the widow the 
deed at least evidenced a contract or proposal to sell and that A 
right of pre-emption arises under the Oudh Laws Act when a 
person "proposes to sell'^ and not upon the completion of the sale. 
As at present advised I cannot assent to this, and assuming that 
it is a correct view of the law I think it is clear that under 
8. 10 the person proposing to sell a possibility of succession 
could not ascertain who the '' persons concerned " were, because 
at the time he could not know who would survive the holder 
of the property and persons who have a bare possibility of 
succession are not co-sharers with others who have a similar 
possibility ; therefore the person proposing to sell could not 
comply with the law. It was suggested in the last resort that 
the notice should in such a case as this be given when the estate 
falls into possession but the section shows that notice should be 
given at the time when the person " proposes to sell. " The 
more the Act is examined the more impossible does it seem to 
apply it to such a case as this in the manner proposed. 

In my opinion the vendors had at the time of the execution 
of the sale^deed no saleable interest in the property. If they 
had any saleable interest that is not the interest which the 
pre-emptor seeks to acquire* They sold a possibility ; he wishes 
to acquire an estate in possession. If the sale-deed be regard- 
ed as a contract to sell in the future then upon the death of the 
widow no sale has taken place which could form the foundation 
of a suit for pre*emption. 
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Bhairon 

Bakheh 

r. 

B«ldeo Singh* 



Lastly it was contended i^at as the widow transferred her 
interest to Bhairon Bakfash^ and Lalta Singh and Nanrang Singh 
transferred their interests to the same person, the case should 
be regarded as one in which a widow has transferred her fans- 
band's property with the consent of the reversioners, and that a 
good title passed at once to Bhairon Bakhsh and a right of 
pre-emption accrned. As to this it is sufficient to say that if 
the contention is well founded art. 10 of sch. ii of the Indian 
Limitation Act applies to the case and the suit is barred by 
Kmitatton, whether time is calculated from the date of the deed 
executed by the widow or from the date of the deed executed 
by Lalta Singh and Naurang Singh. 

In the view which I take of this case it is unnecessary to 
consider the possibility of applying art. 120 of sch. ii of the 
Limitation Act to the case. It is also unnecessary to consider 
the soundness of the decision in Select Case No. 271. 

I would allow the q>peal, set aside the decrees of the 
Courts below and dismiss the plaintifiE's suit with costs in all 
three Courts. 

Scott, J. C— I am of ihe same opinion and would make 
tiie same order. 
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FIfiST CIVIL APPEAL, No. 90 OF 1903.* 



Before Mr* Chamier. 



BiSHUN Datt (Defendant) v. G-. L. Pbbfbct (Plaintif). i^^^ 

— Feb. 8. 

Patent^ infringement of^Injunctum^ to restrain infringe^ 
ment of patent. 



Tke plaintiff, a patentee of tt cane^anisbing mill, brooght a suit for an in- 
junction to restrain infringement of his patent by the defendant. The defendant 
contested the suit bat the District Judge granted the injunction. Before the 
appellate Court the defendant admitted the yididity of the patent and that he 
had infringed it and undertook not to Infringe it again. 

ffddf that as there was a dMger of future intringeBteBit an nndcrtaking 
was not sufficient and the plaintiff was entitled to the injunction granted by the 
Court. 



Fob Appuoant.— Mr. F. 0. O'Neilh 
Fob Rsspokdint. — Mr. J. M. Jackson. 

CfiAMUB, A. J. C. — ^This id an appeal by th^ defendaai 
against a decree of the District Jadge of Fjaabad granting an 
injunction in a suit by a patentee of a cane-emshing mill for 
infringement of his patent. The defendant now admits that 
the patent is TaUd and that he infringed it. The only questions 
argned at die hearing were whether there was snfScient gronnd 
for an injunction and whether the order as to the costs of the 
suit was right 

Illustration (u) to s» 54 of the Specific Relief Act is as 
follows : — 

A infringes B's patent If the Court is satisfied that the 
patent is valid and has been infringed B may obtain an in- 
junction to restrain the infringement 

* Against the order of C. H. Boberts Esq., District Judge, Fyeabad, dated 
6th June, 1903, 
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Bisbutt Datt i^ j;^^ often been pointed in patent eases in England 

O. L. Perfect that wken a patent is infringed the patentee has a primd 
facie case for an injunction for it is presumed that an 
infringer intends to go on infringing and that the patentee 
has a right to an injunction to prevent his doing so. Mr. 
O'Neill who appears tor the defendant did not dispute 
the propriety of applying the same rule in India but he 
contended that the defendant when he infringed the plaintiffs 
patent did not know that he was doing so as he was not aware 
of the plaintiCE's patent and machines constructed according to 
the plain ti£Ps patent were not in general use. The plaintiff 
caused some witnesses to be examined on commission at Delhi 
to prove that hundreds of machines had been made for him ac- 
cording to his patent. Mr. O'Neill criticised the evidence of 
these witnesses and urged that they had not proved the manu- 
facture of such machines and that neither their evidence nor any 
other evidence in the case shewed that the defendant must have 
been aware of the existence of those machines or that the de- 
fendant knew of the plaintiff's patent. In the view which I 
take of this case it is unnecessary to consider whether the evi- 
dence taken at Delhi proves the manufacture of machines ac* 
cording to the patent in question or whether the defendant 
knew of the existence of the patent or had reason to believe 
that he was infringing any patent. 

Mr. O'Neill relied upon the cases cited at p. 432 of Ed- 
munds on Patents as establishing a rule that unless the Court 
saw reason to apprehend future infringement it would not 
grant an injunction but would consider an undertaking by the 
defendant not to infringe the patent again sufficient protection 
for the plaintiff, and he urged me to apply that rule to the pre- 
sent case and hold that there was no apprehension of any fur- 
ther infringement. The principal case cited by Mr. Edmunds 
is that of Proctor v. Bailey (1) and of all the cases that I have 
referred to this seems to be most favorable to the plaintiff. Let 
me therefore compare that case with the case before me. 



(1) L. R. 42 Ch. D., 390. 
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In that case the plaintiff Proctor had a .patent for automa- ^**^"^ **^^ 
tic stokerB dated in June 1875. One Bennis was a manafacturer G- L. Perfect, 
of stokers which in an action by Proctor against Bennis 
decided in February 1887 were held to be an infringement of 
Proctor's patent. In 1882 Bennis supplied the defendant 
Bailey with four stokers but they proved unsatisfactory and 
they were taken down in 1883 and removed from the defendant's 
premises in 1885. In 1887 Proctor wrote to the defendant 
that he understood that the defendant was using stokers obtain- 
ed from Bennis which were an infringement of the patent. 
Several letters passed between the parties or their solicitors of 
which I need only mention one dated March 9th 1887 in which 
the defendant wrote to the plaintiff that he was not using either 
the plaintiff's or Bennis's stokers and had no intention of doing 
so, and he invited the plaintiff to come aiid see for himself. 
The plaintiff commenced the action in 1888. The defendant 
while admitting the validity of the plaintiff's patent denied that 
he bad used any apparatus which was an infringement of it, or 
in the alternative that he had done so in ignorance of the patent; 
also that such user had been discontinued long prior to the 
action as the plaintiff knew and that the defendant had never 
threatened or intended and did not threaten or intend to U90 
any apparatus infringing the patent. The Y ice-Chancellor 
granted an injunction but the Court of appeal dismissed the 
action. Cotton L. J. after referring to the fact that the de- 
fendant had not manufactured stokers but bad only used them 
and that the user had been dbcontinued five years before the 
action said, '' Is there any possibility that the defendants will 
" again infringe the patent ? I should say certainly not. " After 
quoting the letter of March 9th 1887 the Lord Justice said, 
** On receiving this answer the plaintiff ought to have made 
** further inquiries and if he had done so he would have dis- 
" covered that it was four years since the defendants had com- 
** mitted any infringement." Commenting upon the defence 
he said, " The defendants put in a defence which was not 
''quite right for they disputed the fact of infringement. But 
'* they do not stand in the same position as if they had been 
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BitLan Datt « mannfactntersTof stokers. Had they been so their letters 
a. L. Perfect. ** and the defence they put in would probably have led to th^ 
^inference that they intended to continue to infringe the 
** plaintifE's patent, bnt under the circumstances I think it 
"*' would be wrong to draw that inference." The case of 
Millington v. Fox (1) was distinguished upon the ground that 
the Lord Chancellor had in that case pointed out that if a 
•certain letter written by the defendants had been received 
before the action it would have been wrong to file it, because 
the letter shewed that the defendants did not intend to go on 
infringing the plaintifiE's trade mark, but that on the circum- 
stances as they stood at the date of the filing of the bill the 
defendants were justified in filing it. The case of Geary y. 
Norton (2) was distinguished on the ground that the infringe- 
ment had taken place just before the action and it was not 
under the circumstances considered enough for the defendant 
to say that they would not do it again. Fry, L. J. in concurring 
with Cotton, L. J. relied principally upon the fact that the 
infringement was an isolated act which took place nearly five 
years before the action. Lopes, L. J. was inclined to uphold 
the injunction but did not feel called upon to differ from the 
rest of the Court 

Now what are the facts of the present case ? The defend- 
unt is himself the manufacturer of cane-crushing mills 
and has obtained a patent for a mill which to the uninstructed 
eye seems very much like the plaintifPs mill. The mill made 
by the defendant of which the plaintiff complains is an exact 
fac simile of the plaintiff's mill. The plaintiff has brought 
suits against other persons for infringement of his patent. He 
has issued notices and proclamations warning people not to 
infringe it. The defendant admits having received a notice 
from the plaintiff in 1900 not to infringe his patent. About 
18 months before the suit eight mills made by the defendant 
and resembling the plaintiff's mill were seized by the plaintiff, 
and yet the defendant when examined at the trial said that he 

(1) 3 My. and Cr. 338. (3) 1 De 0. and Sm. 9. 
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knew nothing of the plaintifiE's patent. In his written statement ^"^^» i^*t 
the defendant denied the validity of the patent and the alleged O, L. Perfect 
infringement. 

The defendant's counsel informed me that at an early 
stage of the case the defendant withdrew from the position 
taken up by him in the written statement and admitted the 
ralidity of the patent and that be had infringed it, bnt I can 
find no trace of anything of the kind. The suit seems from 
the record to have been resisted to the last. 

I cannot see any points of resemblance between the present 
case and the case of Proctor v. Bailey. None of the circum- 
stances which induced the Court to refuse an injunction in that 
case are to be found here. The defendant put forward every 
defence good or bad that he could think of, and now that he has 
failed to make out any one of them he turns round and says 
that he will not again commit the act of which the plaintiff 
complains. In my opinion the only inference to be drawn from 
the defendant's conduct in the past is that he would infringe the 
plaintifPs patent again if he dared to do so. Therefore the 
plaintiff is entitled to the injunction granted by the Court 
below. 
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SECOND CIVIL APPEAL, No. 2?» OF 1902. • 



Before Mr, Spankif. 



190:^, Raja MohamAJ* Momtaz Ali Khan (Plaintif) v. Wazik 

Sbpt.15, Khan and othcrH (i>^/e/idan«*). 



Arrears of renl^ nut /or — Decree arf settlement Court"^ 
Money charged upon immorable property — Jurisdiction of Civil 
Court — Frame of suit — Relief — Indian Limitation Act, schedule 
tt, articles 65il20 and 132 — Right to sue for arrears of money 
due under settlement decree without proving receipt of the money 
since the decree-^ Code of Civil Procedures ss. 13^ 43^ and 371* 



At the first regular sdttleihefit the defendants obtained a dectee against 
the Oovernment for proprietary rights in a ciearfaift village. A soit was broaghi 
at the same settlement by the plaintiff for superior proprietary rights in the 
same Tillage aii«l was dismissed, but the decree dismissing it decreed to hint 
10 per cent, on llie Govetfimeht revenue. Subsequently the plaintiff sued ta 
have this decree set aside, and to recover possession of the village or to obtain 
an increased amount of '* roalikana." This suit abated after which the plaintiff 
brought the present suit for arrears of the 10 per cent, on the Government 
revenue docreed to him and he based his clnim upon the settlement decree. 
The relief for which he asked was** that a decree for ** malikana ** dues in 
respect of the village with costs of the suit be passed in his favour against the 
defendants/' 

Heht^ that the money claimed was not rent, and that the suit not being one 
for arrears of rent within the meaning of the Oudh Rent Act was cognisable 
by the CIvH Courts. 

tteld further, that the 10 per cent, on the Government revenae decreed to 
the plaintiff fras a charge upon the village. 

Where a plaintiff is suing for money which as a matter of fact is charged 
tipon immovable property, the suit may be regarded as one to raise the money 
lout of the property* unless it is quite clear that the plaintiff only Intended to 
ask for relief against the person of the defendants and not for relief against the 
property, Having regard Ko the circumstances of the present case, ft was held 



* Against the decree of K. A. Kemlall Esq., District Judge, Gonda, dated 
2Bth May, 1902 modifying the decree of M. Badrul Hasan, Munsif. ttraula. 
dated 3l8t Ai^ust. 1901. 
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that this 'suit might properly be regarded as one for money charged upon 
immovable property and that therefore it was governed by article 132 aiid not 
by article 120 orjby article 66, schednlc ii of the Indian Limitation Act« 

Upon the contention that the suit was barred by limitation because tba 
plaintiff had not at any time received his share of the profit or any part thereof 
it was held that the plain tiff*s right to receive the money having been estab* 
lished by the settlement decree, he could sue for arrears for twelve years next 
before the ;8uit without proving (hat he had received the money since the 
decree. 

NM^ that the suit was not liarred by sections 13, 43 and 371 of the Cotle of 
Civil Proceclure. 



Raja 

Mohamad 

Mumtaz AH 

Khan 

V. 

Wazir Khan 
and others^ 



For Appellant. — M. Mohamad Nasim, 

For Rbspondrnts. — Mr. Arahi. 

Spankib, a, J. 0. — At the first regular settlement certain 
persons obtained a decree against the Government for proprie-- 
tary rights in mauza Bindaula. A snit was brought at the 
same settlement on behalE oE Raja Mohamad Mumta^s Ali 
Khan a minor for superior proprietary rights in the same village 
This suit was dismissed, but the decree dismissing it decreed 
to the Raja 10 per cent, on the Government revenue^ After 
the Raja became of age he sued to have this decree set aside, 
and to recover possession of this village, or to obtain an in-j 
creased ^amount of " malikana." This suit abated. The Raja 
subsequently brought the suit out of which this appeal arises 
for arrears of the 10 per cent, on the Government revenue 
decreed to him. The claim is based upon the settlement decree. 
The MunsiE held that the suit was governed by article 120, 
schedule ii, Indian Limitation Act. Both parties appealed to 
the District Jiitlge. The District Judge held that the suit was 
governed by article 65. This appeal and Second Civil Appeal 
No. 299, which are appeals by the Raja raise the question as 
to whether the suit is governed by article 132. Second Civil 
Appeal No. 331, which is an appeal by the defendants, raises 
otlii^r question!* which were raised by them in defending 
the *uit. 
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Boja* 

Mohamad 

Mumtas Ali 

Khan 

V^asir Khan 
and others. 



Oaeof the questions which the defendants raised in defence 
of the suit was whether the suit was cognizable by the civil 
Courts and they again raise this question here. In his plaint 
the Baja described himself as the superior proprietor of the 
Tillage. The arrears of the 10 per cent on the Government 
revenue claimed by him he calls ^' malikana." He claims the 
arrears for 11^ years less a certain amount paid to him. The 
relief for which he asks is as follows. " The plaintiff prays 
^^ that a decree for Bs. 303-12-0 malikana dues in respect of 

^^ mauza Bindaula with costs of the suits be passed 

^^ in his favour against the defendants." In my opinion the 
money claimed is not rent. The Raja has no proprietary rights 
in the village. The defendants are the full proprietors. The 
following extract from the District Judge's judgment shows 
what the nature of the money is which the Raja claims : — " I 
^* sent for and examined one of the suits in which the Raja 
^ obtained the decree in the case of this | village. It was given 
*^ to him by Mr. Butts, Settlement Officer, not on anything he 
^^ had proved in that case, not because he was the proprietor 
" who was being excluded, but because there had been a general 
** ruling that he was to be allowed 10 per cent, as an ^ old 
^* zemindar'." The suit not being one for arrears of rent 
within the meaning of the Oudh Rent Act, it is cognizable by 
the civil Courts. 

The next question is whether the 10 per cent, on the 
Government revenue decreed to the Raja is a charge upon the 
village. I think that it is. The decree awards to the Raja 
out of the annual profits of the village a sum equal to 10 per 
cent, on the Government revenue. The decree imposes the 
liability for the payment of the money on the profits of the 
village, a liability which attaches to the profits of the village 
in whosesoever hands the village may be. A document under 
which a sum of money was annually payable out of the profits 
of a village was considered in Kanhia Lai v. Muhammad Ilusain 
Khan (1) to create a charge upon the village. 

(1) I. L. R.. 5 All.. 11. ~^ 
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Their Lordships of the Privy Oooncil have held that 
article 132 only applies to suits brought for money charged 
upon immovable property for the purpose of recovering it 
out of the property so charged — Bamdin v. Kalka Pershad (1) 
and this case has been followed in Miller v. Runga Naih 
Moulick (2) and Rathnasami v. Svbramanya (3). The question 
then arises whether the suit can be regarded as one for money 
charged upon the village. There is no prayer that the arrears 
claimed may be raised out of the village. The Munsif appears 
to have thought that the money claimed was charged upon the 
village, but that as there was no prayer that the charge should 
be enforced, the suit could not be regarded as one for money 
charged upon immovable property. It seems to me that where 
a plaintifE is suing for money which as a matter of fact is 
charged upon immovable property, the suit may be regarded 
as one to raise the money oul of the property, unless it is quite 
clear that the plaintiff only intended to ask for relief against 
the persons of the defendants and not for relief against the 
property. In this case the circumstance that the Baja does 
not expressly ask for relief against the property, but asks that 
a dteree may be passed against the defendants is not a sufficient 
indication that he int^ided to claim relief against the defend- 
ants personally and not against the property, I think there- 
fore that the suit may properly be regarded as one for money 
ofaarged upon immovable pn^erty* I am consequently of 
opinion that the suit is governed by article 132, and not by 
article 120, as held by Uie Munsif, or by article 65 as held by 
the District Judge. 

I have now to decide the remaining questions raised by 
the appeal of the defendants. It was contended on their behalf 
that the suit was barred by limitation because the Raja had not 
at any time receiviKl his share of the profits or any part thereof. 
The argument assumes that the suit is one to establish the 
Raja's right to receive the money. But the suit is not one of 

(1) L. R., 12 Ind. Ap. 12: S. C. I. L. R., 7 AU., 502. 

(2) I. L. Rm 12 Calc, 389 at p. 395. (3) I. L. R., U Mad., 66 at p. 59. 
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that nature. The llaja^s right to receive the money has been 
established by the settlement decree. He can sue for arrears 
for 12 years next before the suit without proving that he 
received the money since the decree — See Gajpat liai y. 
Chimman Rai (1). Even if this suit were regarded as one 
to establish his right to receive the money as well as to receive 
the arrears of money it would not be barred by limitation 
unless it were shown that the defendants refused the enjoy- 
ment of the right for 12 years before the suit, which is not 
shown. 

It was also contended that the suit was barred by ss. 13, 43 
and 871, Civil Procedure Code. It is as plain as possible that 
the suit is not affected by tbese sections. In the suit which 
the Baja brought to get rid of the settlement [decree and to 
recover possession of the village he could not have put in issue 
the question as to his right to the money decreed to him by 
that decree or have sued for arrears of the money, and the 
present suit is not brought on the same cause of action as the 
former suit 

It was lastly contended that as the Raja had sued to have 
. the settlement decree set aside he was estopped from claiming 
under it. In my opinion the contention is not sound. The 
position of the defendants has not in any way been altered by 
•the fact that the Raja sued to set aside the decree and failed 
to have it set aside. 

I allow this appeal and appeal No. 299 and modify the 
decrees of the Courts below and decree to the plaintiff the 
money claimed by him, and direct that the same be recovered 
by the sale of the village. Let a decree for sale be drawn up, 
fixing three months for the payment of the money decreed plus 
the costs of the plaintiff in all three Courts. 

Appeal No. 331 will be dismissed with costs. 

(1) I. L. Rm 16 All., 189. 
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CRIMINAL REFERENCE, No. 6 OF 1904,* 



Bi'fore Mr, Scott and Mr, Chamwr. 



King-Emperor r. Parmeshur, 



Security for good ieha ciour— Surety^ rejection of upon Police 
report — Procedure to be followed where Police report tmfavour'- 
Me to surety — Discretion ef Magistrate in respect of sureties 
— Code of Criminal. Procedure^ ss. 110 and 117. 



The accused was called upon to give security for his good 'behaviour rh.^ 
Ms own bond for Rs. 490 and one surety in the same sum. R offere<l himself as 
surety and tJiereupon the Magistiratc ordered the Sub- Inspector of the Thana 
within whose limits R resided to report upon him. The Sub-«Tnsi)ector made 
an unfavourable report an<l the Mngistmte without talcing any evidence aud 
without giving notice to the accused rejected the surety. 

Ueldy that the Magistrate should not have rejected the sarety merely upon 
the police report. There is no objection to a Magistral enquiring whether the 
PoHce have any reason to urge why a person should not be acceptctl as surety 
but an unfavourable report should be treated not as evidence but as an objectioti 
made by a party to the proceeding and that before tlie surety is rejected notico 
of the reporter objection should be given to the person bound over and the 
Magistrate shoukl give both him and the Police an opportunity of adducing 
evidence. Magistrates should not rqject sureties except for definite aad good 
reasons and unnecessary difficulties should not be thrown in the way of the 
persons ordered to give security for good behavior. 



Fob Accused, — N-emo. 

For Crown. — The Govemmemi Pleader^ 

Scott, J. C. and Chamibr, A. J. C. — In ttnis casa 
Parmeshur a resident of a vilkige within the limits o£ the Katra 
Thana in the Gonda district was called upon to give security 
for his good behftviour namely his own bond for Rs. 400 and 
one surety in the same sum. One Ram Charan a resident of a 
* Rcportal by Pandit Sri Lai, Sessions Judge, Gonda, on 22nd December 



W04 

April 6* 
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Emperor village within the limits of the Ityathok Thana offered himself 
^- as surety. Thereupon the Magistrate called for a report from 

a Tahsildar as to whether Ram Charan was reliable and respect- 
able. The Tahsildar reported that he was possessed of sufficient 
means and was a respectable man. The Magistrate then ordered 
the Ityathok Police to report upon him. The Sub-Inspector 
of the Ityathok Thana reported that the people of the village 
in which Ram Charan lived said that he was a respectable man 
but that it had been ascertained that Ram Charan had consent- 
ed to give security because he was a friend of the associates 
of Parmcshur and because the latter had lent him Rs. 400 to 
trade with. The Sub-Inspector also stated that Ram Charan 
lived at a distance of 18 niiles from Parmeshur's village and 
therefore would not be able to exercise any influence over him. 
Upon receipt of this report the Magistrate without taking any 
evidence and without giving notice to Parmeshur rejected Ram 
Charan upon the stated ground that as a theft had occurred in 
the house of one Gaya Din in which Parmeshur was supposed 
to have taken part and as Ram Charan was a friend of the com- 
panions of Parmeshur and lived near Gaya Din it was probable 
that Ram Charan had assisted the thieves ; therefore he was not 
a fit person to be surety. 

The Sessions Judge in reporting the case to this Court has 
referred to the case of Emperor v. Tola Ram (1) in which 
Blair, J., following an opinion expressed by Knox and Banerji, 
JJ., in an earlier case held that a Magistrate who had to 
decide whether a surety is or is not a fit person] must do so 
upon evidence and not upon the report of another person 
which is not evidence. The Magistrate in his explanation 
states that his order rejecting Ram Charan is not based upon 
the police report, but it appears to be based in part at least on 
that report for the name of Ram Charan does not appear at 
sill in the record of proceedings under section 117 of the 
Code. 



(.n 1. L. K.. 25 All., 272. 
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The Allahabad High Court holds that a Magistrate who Em e?or 
binds a person over to he of good behaviour must himself «'• 

enquire whether the sureties are fit persons and should not call 
for a report from a Tahsildar. Hitherto it has we believe 
been a common practice to call for a report from the Tahsildar 
both as to the means and as to the respectability of persons 
who ofiEer themselves as sureties. If the report is favourable 
and the Police do not offer anj objection to the sureties the 
Magistrate as a rule accepts them. So far we think that the 
practice is unobjectionable. But if the Tahsildar's report is 
unfavourable or the Police offer any objection to the sureties 
then before the sureties are rejected notice of the report or 
objection should be given to the person bound over and the 
Magistrate should give both him and the Police an opportunity 
of adducing evidence. Some Magbtrates are in the habit of 
calling upon the Police to report upon sureties and of rejecting 
sureties upon whom the Police report unfavourably. In our 
opinion this is an objectionable practice whether the report is 
called for from the Thana within which the person bound over 
resides or from any other Thana. There is no objection to a 
Magistrate enquiring whether the Police have any reason to 
urge why a person should not be accepted as surety but an 
nnfavonrable report should be treated not as evidence but as 
an objection made by a party to the proceeding which should* 
be supported by evidence. 

Magistrates should not reject sureties except for definite 
aod good reofions and unnecessary difiiculties should not be 
thrown in the way of persons ordered to give securities for 
good behaviour. In the present case the surety was rejected 
on what was apparently little more than rumour. As in our 
opinion the Magistrate should not have rejected the surety 
merely upon the police report we set aside his order and direct 
him to proceed according to law. We express no opinion as to 
whether or not Ram Charan is a fit person to be surety* 
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PRIVY COUNCIL. 



On appeal from the Ccniri of the Jttdicial Commissioner of Oudh. 



P. C. * Thakdr Ganbsh Bakhsh (Defmdant) r. Thaktjb Harihab 
llAir23. Bakbsb (Plaintif). 

Arrears of renty suit ly proprietor affainst under-proprietor 
j'or — Interest on arrears of rent — Interest Act (XXXII of 1839) 
—Indian Contract Act (IX of 1872) s. 73. 



In a pfcvioBs If ligation between the respondent's father and the appellant's 
prcdecessor-in-titlc a qompromiso was effected by an agreement on the basis of 
the latter taking one-fourth of the estate and paying to the former half of the 
Government revenue with the addition* of ten per cent, talukdari dues on the 
Government revenue. The Settlement Officer made a decree according to the 
terras of the agreement. Subsequently the respondent brought the present 
suit against the appellant for payment ol rent. The Lower Courts decreed the 
cUim and held that the respondent was entitled to interest. 

Held, that interest was not payable on the arrears of the rent found due 
from the appellant, and that neither the provisions of s. 73 of the Indian 
Contract Act nor those of the Interest Act of 1839 were applicable. 



Lord Davry. — The respondent, Thakur HarihariBakhsFi, 
is the Talukdar of Sarora in Oudh, and the appellant, Thakur 
Ganesh Bakhsh, is an under-proprietor on the same estate. The 
questions raised by the present appeal are, whether the aj}pell* 
ant is liable to pay rent jointly with one Gadadhar Bakhsh Singh, 
or oach of them is liable separately for his own share only, and 
whether he is liable to pay interest on arrears of rent, and, if so, 
at what rate. The counsel for the appellant, however, admitted 
that the first question was res judicata^ and the only question 
left for the decision of their Lordships is as to the interest. 

In the year 1863 litigation took place in the Court of tbo 
SetUoinent Officer at Sitapur between Ganga Bakhsh, the father 
of the respondent, and the then Talukdar on the one side, and 
Bisheshar Bakhsh, his first cousin, and Uman Pershad, his 

• Pves<Mir •.— L'jr.U Davcv and llobertsoii ami Sir Arthur \ViU»ii. 
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paternal uncle, on the other. The claim is stated to have been Thatur 
p e . r . .,1 Ganesh 

tor recovery of possession of certain villages m possession of Bakhsb, 

the latter parties, and the provision for thena of maintenance Thakur 
in cash. A compromise was eflEected by an 'agreement dated BaUish' 
the 4th May 1864 on the basis of Bisheshar Bakhsh and Uman 
Pershad each taking one-fourth of the estate and paying to 
Ganga Bakhsh half of the Government revenue with the addi- 
tion of 10 per cent, talukdari dues on the present Government 
revenue, or which might be fixed from time to time. The 
Settlement Officer made a decree dated the 6th May 1864 
according to the terms of the agreement, and directed the 
parties to file a statement showing how they proposed to allot 
the undivided villages. This was done and the Settlement 
Officer made his final decree on the I4th December 1864. 

Bisheshar Bakhsh died childless in November 1865, and 
on the death of his widow Uman Pershad succeeded, after 
litigation, to Bisheshar's share of the under-proprietary estate. 
On the death of Uman Pershad the under-proprietary estate 
again became divided between his sons Jung Bahadur and the 
appellant, and on the death of the former he was succeeded by 
his son Gadadhar Bakhsh. A partition was efEected between 
the appellant and Gadadhar Bakhsh, and they obtained separate 
possession of the villages allotted to them. Thenceforward 
the appellant and Gadadhar Bakhsh maintained that they were 
no longer jointly liable for the whole rent of the under- 
proprietary estate, but only for their separate shares. The 
respondent, on the other hand, insisted on holding them jointly 
liable for the whole. The under-proprietors tendered their 
shares of the rent and their tenders were refused, and suits for 
the rent were brought by the respondent against the appellant 
and Gadadhar in 1896 and again in 1898. 

In the suit of 1896 the Deputy Commissioner by his 
judgment dated the 8th April 1896 decided that the appellant 
and Gadadhar Bakhsh were jointly liable for the rent, but that 
the talukdar was not entitled to inlerept on ihe arrears. This 
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Thakur judgment seems toihave been affirmed on'appeal, but Mr. Ross 
Bakhsh, stated that the judgment, though printed in the record was not 
Thakur P^^ ^^ evidence. It is, however, immaterial because the 
H^ihar judgment relied on as r^5yMti/(?a<a on the joint liability is that 
oE the Deputy Commissioner. 

In the suit of 1898, Mr. Chamier, the Second Additional 
Judicial Commissioner, by his judgment dated 27th June 1898, 
decided on appeal from the District Judge that the deed of 
compromise of the 4th May 1864 was a contract to pay the 
rent, and that the respondent was entitled to recover interest 
by way of damages for the breach of that contract. 

The present suit was also one for payment of rent under 
similar circumstances. The Deputy Commissioner by his judg- 
ment dated the 11th August 1898 held that the respondent was 
entitled to interest following Mr. Chamier's judgment in the 
previous case, and that the question of the joint liability of the 
defendants was re$ judicata. The decree founded on this judge- 
ment, which was dated the 18th August 1898, was, on the 
19ch August 1899, affirmed on appeal by the present appellant 
alone on the same grounds. 

The judgment q£ the 27tfa June 1898 was not, and probably 
could not have beee, given m evidence by the respondent as an 
estoppel against the appellant, or in bar of the present suit. 
Their Lordships, therefore, are not precluded from deciding 
the question of interest on its merits. 

In the argument before their Lordships the liability to 
interest was maintained by the respondent as well on the 
Interest Act of 1839 (Act XXXIl of 1839) as on section 73 
of the Indian Contract Act, 1872, and on the other hand it was 
contended that under section 141 of the Oudh Rent Act of 
1886 (Act XXII of 1886) no interest was payable on arrears 
of rent by the tinder-proprietor, and the decision of this Board 
in Muhammed Melidi All Khan v. Mnhammed Yasin Khan 
(1) was relied on. 



(1) 26 Ind. Ap. 41. 1. L. R. 26 Cal. 523. 
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By section 141 of the Act of 18^6 it is provided that Thakur 
when an arrear of rent remains due from any tenant, he shall Bakhsh 
be liable to pay interest on the arrear at the rate of 1 per cent. Thakur 
per mensem. And it was decided by this Board that an under- Bakhsh' 
proprietor is not a tenant within the meaning of that section. 
But there is nothing in the Act or in the decision referred to 
which excludes any liability for payment of interest which the 
under-proprietor might be under apart from the Act. 

With regard to the Contract Act, their Lordships observe 
that neither of the present litigantB was party to the deed of 
compromise, nor have they, in fact, made any contract with 
each other. The whole of the proceedings in the suit of 1863 
are not before their Lordships, but the suit is said to have been 
"decided on 6th April 1864," and the compromise which was 
subsequently come to may have been executed for settling 
details in order to carry into effect the previous decision of the 
Settlement Officer. But, however this may be, it appears to 
their Lordships that the terms of the agreement were carried 
into effect by the subsequent decree, and the agreement was, 
in fact, merged in the decree. In other words, the obligation 
of the appellant to pay the rent is derived from the status of 
under-proprietor, which was establifl&ed by the decree, and not 
from the previous agreement, whidi furnished the materials 
upon which the decree is b»sed. Their Lordships are there- 
fore of opinion that this is not a suit for breach of contract 
within the meaning of section 73 of tbeilndian Contract Act. 

In order to avail himself of the provisions of the Interest 
Act of 1839 the respondent must show that the rent was pay- 
able by the appellant "by virtue of some written instrument at a 
certain time." Neither the deed of compromise nor the decree 
prescribed any time for the payment of the rent or contained 
any terms from which the time could be ascertained. But it 
was said that the Court should incorporate in, or read into, 
one or other of these instruments the provision contained in 
section 12 of the Oudh Bent Act 1886, that, unless otherwise 
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Thaknr agreed, the rent payable to the proprietor by the under-propriet- 
Bakhsh, or shall be held to become dae one month before the date 
Thakur fixed for the payment o£ the revsaue on account o£ the village 
BakMu ii* which the land 13 situate. It would be a novel proceeding to 
read into an agreement a section in an Act subsequently passed. 
Nor would it lielp the respondent in the present case. The 
Interest Act was passed for the purpose o£ extending to India 
the provisions o£ the English Act (3 arid 4 Will. IV., c. 42), 
and the words above quoted are the same as those in the Eng- 
lish Act. The English decisions en that Act may therefore be re- 
ferred to as a guide in construing the Indian Act. In Duncomhe v. 
The Brighton Club and Norfolk Hotel Company(V) it was decided 
in the Queen's Bench (dissentiente Blackburn, J.) that the actual 
day for payment need not be fixed in the instrument i£ the basis 
of the calculation which was to make it certain was to be found 
in the instrument itself. In The London^ Chatlianv, and Dover 
Railway Company v. Tlie South Eastern Railway Cotnjxiny (2) 
it was pointed out that this decision was inconsistent with a 
previous decision o£ . the Exchequer Chamber in Merchaiit 
Shipping Company v. Armitage (3) which appears to have been 
overlooked by the learned Judges. In that case it was held that 
it was necessary that the actual day for payment should 
be fixed by the written instrument, and that was the view 
expressed by Blackburn, J. in the case in 10 Q. B. Their Lord- 
ships have not to say which o£ the two decisions they prefer, for 
either of them is fatal to the argument of the respondent. 

Their Lordships are therefore of opinion that interest is not 
payable on the arrears of the rent found due from the appellant 
and Gadadhar Bakhsh Singh, and they will humbly advise Hi:5 
Majesty that the decree of the Court of the Judicial Commissioner 
of Oudh dated the 19th August 1899 be discharged, and instead 
thereof it be ordered that the decree of. the Deputy Commis- 
sioner of the 18th August 1898, as subsequently amended, be 



(1) L, R. 10 Q. B. 371. (2) 1802, 1 Ch. 120. 

(3) L. R, Q. B. 9l». 
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varied .by omitting the direction thereio contained for payment J^^^ 
o£ interest on the snm thereby found due from the appellant Bakhsh 
and Gadadhar Bakhsh Singh and that with this variation the Tbakur 
decree be affirmed. Aatbe appellant has failed on one point and BiO^hsSu 
succeeded on the other one> their Lordships will further advise 
His Majesty that there should be no costs of the appeal ta the 
Court of the Judicial Commissioner* And there will be no costs 
of this appeal. 
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SECOND CIVIL APPEAL, No. 107 OF 1903. ♦ 



•Before Mr. Chamier. 



1904. MusAMMAT Karima Bibi and others (Defendants) v. Sri 

March 11. Gobind and others (Plaintiffs). 



Res judicata — Judgment inter partes in a previous suit^ 
admissibility of — Code of Civil Procedure, s. 13 — Recognition 
^of claim — Indian Evidence Act {I of 1872), s, 13 — Possession^ 
suit for. 



The respondents brought a suit against tke appellants for posscasioA of some 
lands in a Tillage on the allegation that they had acquired title to the land in 
suit as well as the other land of the village by adverse possession. They filed 
a judgment in a suit brought by their father for a declaration of his title to 
the lands of that village, the title being based upon mortgages alleged to have 
become irredeemable. The decision was that he was entitled to 22 bighas, and 
the vest of the claim was dismissed. In the course of that judgment the 
Court recorded an opinion that the plaintiff was proved to be in possession of 
the whole land now in suit but dismissed the claim except as to the 22 bigbas 
on the ground that the plaintiff though in possession had. not proved his title. 
The judgment was inter parte*. 

Held, that the question of possession of the land with regartl to which the 
suit was dismissed was not res judicata. 

A bare expression of opinion in a judgment upon a question of possession 
which is not given <Jffect'to by the decree is not a recognition of a right within 
the meaning of section 13 .of the Evidence Act and is not admissible in 
proof of possession either at the date of the judgment or at any other time. 



Tor Appellants:— Mr. Mu7ntaz Husain. 

PoR Respondekts :— M. Muhammad Nasim. 

Chamier, a. J. C. — This was a suit by the respondents 

•Against the decree of M. Saiyed Ahmad Husain, Subordinate Judge, Sultan* 
•pur dated »th January 1903 reversing the decree of M, Lukmanuddin Khan 
Munsif, Sultanpur, dated l$fch September 1901. 
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against the appellants for possession of 4 bigbas 11 bis was 
'which I nnderstand is part of a hamlet in manza Bablolpur 
known as Para Bheem which consists of about 69 bigbas 
6 biswas* The respondents' case is that they have acquired title 
to the land in suit as well as the other land of the Pnrwa by 
adverse possession. The first Court found against the respond-* 
ents and dismissed their suit. On appeal after some inter<» 
mediate proceedings which need not be referred to the Snbor* 
dinate Judge delivered judgment on January 9th 1903 accept-* 
ing the respondents' appeal. Nine-tenths of the judgment 
is a mere copy of the pleadings. The judgment proper consists 
of the last paragraph commencing with the words ^^ As fac 
as I can understand." This paragraph is not at all clearly 
worded but I understand the Subordinate Judge to holcf that 
Exhibit A6 proves the possession &f the respondents and their 
predecessors from about 1872 and that the shares of Razq. 
^han and Kadir Khan two of the original proprietors of the 
purwa were mortgaged to the respondents* father. Th^ 
Subordinate Judge then observes that there is no evidence thajt 
that mortgage was ever redeemed, that three of the present 
appellants have admitted certain mortgages made by Bandi an 
Jieir of Baza Khan and that the appellants showed no original 
title to the Purwa and had not shown that they were the mort- 
gagees of any of the original proprietors. In appeal it is con* 
tended that Exhibit A6 was wrongly treated as evidence 
that the predecessors of the respondents were in possession 
from 1872 onwards. Exhibit A6 is a judgment in a suit 
)brought by the father of the respondents for a declaration oE 
his title to the lands of the Purwa, the title being based upon 
mortgages alleged to have become irredeemable. The decision 
was that he was enUtled to 22 bigbas being the share of one 
Mendai Khan (Mendi ?). The rest of the claim was dismissed. 
In the course of that judgment the Court recorded an opinion 
that the then plaintiff was proved to be in possession of the 
whole of the land in suit, but dismissed the claim except as to 
Mendi Khan's shares on the ground that the plaintifiE though 
in possession had not proved his title* 



Musammat 
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and others 

Sri Gobind 
azKl otbcr» 
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The jtidgment i^ hUer partei find Mr. Muhammitd Niaiutii 
for the respondents oontends that itiKenders the question of 
possession res judicata. 1 cannot accept this contention, for 
tiie decree so far as it dismissed the respondents' father's suii 
'was not based npon -the decision as to possession bnt was mado^ 
tn spite of it. Under these circnmstances the qnestion of pos^' 
session of the land with regard to which the soit was dismissed 
cannot be held to be ret judicata^ see Ram Bahadur Singh y. 
Lttcho Keer (1). Next Mr. Mnhammad Nasim contends npo& 
the authority of three cases which I am about to mention that 
the judgment is evidence that plaintifb' father was in possess-^ 
ion. The first case is that of Ram Ranjan Chakerbati v. Rant 
Ifarain Singh (2). In that case it was held that a jodgmeni 
passed against the predecessors of the ilefendants for rent vi 
the land in suit was admissible to prove that the defendants' 
predecessors were in possession at the date ol that suit. The 
d^cond case is that of Tepu Khan t. Rujani Mohan Dae (3)« 
tn that case a judgment i!n a suit for possession was held to 
be some evidence that the plaintifE in that suit was not in 
possession and that the defendant was in possession and also a» 
an instance within the meaning of section 13 of the Evidence 
Act of a claim having been made for possession. The third 
case is that of Dinomoni Chowdhrain v. Brojo Mohini Chowdhrain 
(4) in which the Privy Council held that certain orders under 
section 145 of the Criminal Procedure Code were evidence of 
the following facts all o£ which appeared from the orders them'» 
selves, namely, who the parties to the disputes were, what the 
land in dispute was and who was declared entitled to retain 
possession. Their Lordships said that the orders were relevant 
to the question of possession as at the date of those orders. It 
seems to me that all three cases are clearly distinguishable 
from the present case. Here we have an opinion as to a 
fact which was not given effect to, and did not form the 
ground of the decision in the case. In all three cases referred 

(I) I. L. R., n Calc, SOI. (2) I. L. R,, 22 Calo., 533. 

(3) I. L. R.. 23 Calc. 522. (4) I. L. R.. 29 Calc. 187. 
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to it was either the deeisioti of a question oE Eaet ^ftt wm treated 
as evidence, or the jndgment was admitted to show that the 
claim was made or resisted. In other words the judgments 
were admitted to pro Ve the making 0( a olaiQi) the denial of 
a claim or the recognition of a claiip. It appears to me that 
the plaint in the previous suit would be admissible to prove 
the fact that the plaintiffs' father claimed to be entitled to the 
land and to be in possession. PosMbly the judgmtat is 
admissible for the same purpose but I cannot hold that a 
bare expression of opinion as to the fact of possession which 
was not given effect' to by the' decree Is admbsible in proof of 
possession either at the date of the judgment or at anjother 
time. Such an opinion is YHSl I thftik a reeognitum of a right 
widiin the meaning of section 13 of the Evidence Act. As the 
judgment has been used in an unjustifiable manner there musi 
be a fresh finding oti the questions of foct. After what I have 
said it is perhaps unnecessary to point out that the judgment' 
cannot be used as evidence of the existence in fact of any 
mortgages not found valid by the Cotirt. Under section 566' 
of the Code of Civil Procedure, 1 return the record to the* 
lower appellate Court for fresh findings upon the issues* ' Ten 
days will be allowed for objections.- 



Hoflaminat 

Earima Bibi 

and others 

Sri Gobind 
and others. 
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SECOND CIVIL APPEAL, No. 466 OF 1902. 



• 



1904. BefoTt Mr. Scott and Mr. Chamier. 

Jany. 29. 



Lala Bhaqwan Das (Vefendard} v. Shauzada Mibza 
Masud Qapab {Plaintiff). 



Customary right of privacy — Privacy^ $\dt to enforce 
right of. 



The plaintiff bronght a suit for remoTal of windows in the defendant*^ 
house which oTerlooked the female apartments of his house. A lane separated 
the two houses. A custom was proved to exist by which the plaintiff was 
entitled to the right of privacy which he claimed* 

JSeldt that the plaintiff was entitled to the relief prayed for and the fact 
that the houses of the parties were separated by public thoroughfare did not 
prevent the existence of a custom of privacy which could be enforced » 

[Gokal Prasad r. Badho, I. L. B., 10 All., 358 followed.] 



Fob Appellant. — Mr. Nahi-uUlah. 
Fob Respondent.— M. Sami-nUlah Beg. 

Scott, J. C. — This is an appeal from the decree o£ the late 
Subordinate Judge of Lucknow, dismissing an appeal from the 
decree of the Munsif, South, Lucknow, ordering the appellant 
to remove windows in the third story of his house which over* 
looked the female apartments of the respondent. 

The plaintiff alleged in his plaint that under a custom in 
Lucknow city and in the neighbourhood of his house no one 



•Against the decree of M. Mohammad Tajmldin, Subordinate Judge, 
Lucknow, dated 19th August 1902, confirming the decree of Pandit Sitla Pcrshad 
Bajpai, Munsif, (South) Lucknow. flatp«i 30th SepterabiH' 1901. 
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cSftn constrnct his house in such a manner as to intrude on the! gijaJwM Das* 

privacy of the Udies occupying another house which had been ^' 

long in existence. A lane said to be more than 30 feet in 'width Hirro MaHuU 

separates^the houses of the appellant and the respondent and 

both the lower Courts have held that a custom has been proved 

by which the respondent is entitled to the right t)f privacy 

which he claims ; that previous to the rebuilding of the appell-' 

ant's house the respondent had enjoyed such privacy and' 

that it has been invaded by the erection of the third story^ 

by the appellant with windows which overlook the apart-' 

ments occupied by the ladies of [the respondent's family. 

The appellant denied the existence of the custom alleged 
by the respondent and pleaded that if such custom didordinarily 
exist, it did not exist where the bouses of the parties are separat* 
ed by a public road. 

Of the grounds St appeal which have been filed the 
appellant's learned counsel at the hearing contended only 
that the custom set up by the respondent has not been 
proved, and if it be held to have been proved, it cannot 
be given efEect to as it is vague, indefinite, unreasonable 
and opposed to public policy. As there is evidence on the 
record which, if true, proves that a custom does exist in 
Lucknow, under which a person who enjoys the right of privacy 
is entitled to restrain any person from building a house close 
to it so as to interfere with that right, I am of opinion that the 
finding of the lower appellate Court must be accepted. It is 
not denied that the respondent did enjoy such privacy before 
the appellant erected his present house and that it has been 
materially interfered with by the opening of the doors in 
the wall of the third story which overlook the apartments in 
which the ladies of respondent's family usually reside. In 
Gokal Prasad v. Radho (1) Sir John Edge, C. J., referred 
very fully to all the available authorities on the subject 
and came to the conclusion that a customary right of 



(1) I. L. Bm 10 AUm 358, 
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3^^j^^ j^ privacy exists in India' and in the North- West Proyinces, 
ghft^adA under certain conditions^ and is not nnreas<mable and that a 

Him u$Bad sobstantial interferem^ with such a right, where it exists, if 
without the consent or acquiescence of the owner of the domin- 
ant tenement, affords such owner good cause of action. He 
appears to have been distinctly of opinion that the fact that 
the house of the parties are separated by a public thoroughfare 
did not prevent the existence of a custom of privacy which 
oould be enforced. I.see^no sufficient reason for disagreeing 
with that view. There is nothingfivague ;or indefinite in the 
custom which the respondent set up and which the lower 
appellate Court found to be proved in the 'present case and I 
do not think thatdt is so unreasonable or so opposed to public 
policy that it should not be enforced. I would therefore dismiss 
the appeal with costs. 

Chamieb, a. J. C. — I agree. 
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FIRST CIVIL APPEAL, No. 64 Of 1902. ' ^. 



Be/ore Atr^ Ghamier. • ^ 

f . Thakue Shbo Narain Singh CPZainit/; v. Thakur Sheo* 1904; 
It A's ^UHQB wd oihers (Defendants). / Jan, 5. 

< Pre-emption^ suit for — Corsharers if subdivision^ right of 
priority, amonff^Helationship with vendor-^Oudh Lauss Aciy'^ 

#i a, Clauses (1) and (2). . 

t ■> I III 

«..-.. - ... 

. !rhe plaintiffs cmd one ^ brought separate suits for pre*emption in respect 
x>t a certain yillaige which was diyided into two mahals, viz^y mabal .inusta^il 
#hlch was an imperfect pattidari aad mahal ihtimtUi which was a pure 
cteindari mahal. Ip the mahal mnstaqil there were two pattis, the plaintifb 
haying a share in the one and B in the other. . B was related to the yendors,' 
but there was no proof that the plaintiffs were in anj way related to them. 

Iteldy that ^he patti in which the plaintiffs had a share was a sub- 
ctmsion of thie mahal within the meaning of clause (1) s. S of the Oudh 
Laws Act, that the plaintiffs had a right of pre-emption superior to that • 
«f j9 in respect of that mahal and that under clause (2) of the section B had a 
better right than they in respect of the ihtimali mabal, 

: dauae (1) 8. t of the Oudh Laws Act means that amongst co-sharera 
in the sub-dfyisipn wha are related to the yendor or mortgagor priority is to be 
d9t6rmlned by nearness of relationship at^d that co-sharers in the sub-division 
wjio are not so related can claim under this clause but after those who are 
related, thus,— nearly related — less nearly related— not related, 

EoR Appbllant. — Mr. E. Manuel. 

For Respondents. — M. Mohammad Nasim. 

CHAifiBR, A. J. C, — ^This is an appeal by one of the plaint- 
iffs in a snit for pre-emption. The facts are easily stated. 
On April 19th 1900 defendants 2, 3, and 4 sold all their - 
rights in several villages to defendant 1 who is a stranger 
for a lump sum of Rs, 50,000, Three suits for pre- 
emption were instituted. In one suit Sheo Narain, Ram 
Ghulam and Sheo Mangal, whom I will refer to ns the 
plaintiffs, claimed pre-emption of the share of defendants 

• * Against the decree of Pandit Durga Datt Joalii, Subordinate Judge, Rae 
Ba#ein dated llth March 1.803. 
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^, "3, and 4 in Kaithoal. In the second fiuit Bajrang Bahadur 
Singh who is one of the respondents in the connected appeal 
(No. 51) claimed pre-emption of the share in Kaithoal and of 
shares in two other villages Sarai Manik and Sheonathpnr. In 
the third snit Bishnath Singh claimed pre-emption of a fourth 
willage Cbitanna. The three suits were tried together and 
:the Subordinate Judge found that the right of Bajrang Baha- 
•dur Singh to pre-empt the shares in Eaithoul was superior to 
that of the plaintiffs and that Bishnath Singh was entitled to pre- 
emption of Chitanna. Therefore the suits of Bajrang Bahadur 
Singh and Bishnath Singh were decreed and the plainiiSs' 
suit was dismissed. This is an appeal in the suit brought by 
the plaintiff and the connected appeal arises out of the suit . 
brought by Bajrang Bahadur Singh. Both appeals relate to 
the share in Kaithoul only. 

The questions to be decided are whether the pre-emptive 
right of the plaintiffs is superior to that of Bajrang Bahadur 
Singh and if so on what terms they are entitled to pre-empt. 

Eaithoul is divided into two mahals, m., mahal mtistagil 
which is an imperfect pattidari and mahal ihtimali which is a 
.pure zemindari mahal. The khewats on the record show that 
iin the mahal mustaqil there are two pattis known by the 
names of Ishri Bakhsh and Sheo Ghulam Bai. Patti Ishri 
iBakhsh is shown as equival^it to a 5 as. 4 p. share the revenue 
of which is Bs. 666-11-0 and the divided area 315 bighas 14 
'^biswas. Patti Sheo Ghulam Eai is shown as equivalent to a 
10 as. 8 p. share the revenue of which is Bs. 1,333-5-0 and 
the divided area 625 bighas 12 biswas 2 biswansis. The 
amount of land shown as shamilat deh is 2655 bighas 16 biswas 
6 biswansis. The plaintiffs have a share in Patti Ishri Bakhsh 
-wiiile Bajrang Bahadur Singh has a share in Patti Sheo 
Ohulam Bai only. On the latter's behalf it is contended that 
the fact that so large an area has been left as shamilat deh 
indicates that the mahal has not really been sub-divided and that 
the so-called pattis are merely shares in an undivided mahaK 
I cannot accept this contention. The village is situated on the 
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bank of a river. Probably the greater part o£ it is waste land 
and there is nothing surprising in the disproportion between the 
divided and the undivided areas. I hold that Patti Ishri Bakhsh 
Singh is a sub-division of the mustaqil mahal within the 
meaning of clause 1 of s. 9 of the Oudh Laws Act. 

Bajrang Bahadur Singh is related to the vendors but theie- 
is no proof that the plaintiffs are in any way related to them. 
On the ground of relationship it is contended that Bajrang* 
Bahadur Singh has a better right than the plaintiffs and the 
Court below so decided, but it did not consider whether the 
plaintiffs had a better right as co-sharers of a sub-division of 
the tenure. Bitherto I believe it has always been supposed' 
that a co-sharer in a sub-division of a mahal who is not related 
to the vendor has a better right of pre-emption than a co-sharer 
of the whole mahal: who is related to the vendor, and it i» 
admitted that this view has been acted upon in a large number 
of cases, but it has been contended before me in the present 
case that a co-sharer who ia not related to the vendor or mort-- 
gagor cannot claim under the first and second clauses of s. 9 
of the Oudh Laws Act. The first clause gives the right of pre- 
emption to ^^ co-sharers of the sub-division (if any) of the 
tenure in which the property i» comprised in order of their 
relationtkip to the vendor,'^ and the second clause gives the 
right to **■ co-sharers of the whole mahal in the same order^* 
(ti^e italics are mine). If the contention put forward on behalf 
of Ba jrang Bahadur Singh in the present case is correct, then co- 
sharers in the same subnlivision as the vendor who are not related* 
to him are on the same footing as members of the village commu- 
nity who come in under the third clause. In this view the section 
provides a most incomplete code for determining the right of 
pre-emption, and lots would have to be drawn in a very large 
number of cases. It is urged that the construction of clauses 
(1) and (2) which has hitherto prevailed assumes that the words 
if any should be understood after the word relationship in 
clause (1) and that no such assumption should be 
made for the Legislature »has been careful to insert the 
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Yfords if ani/ in the earlier part oC the claose and this 
shows that these words were designedly omitted after the 
word relationship. It may be that the words in the order of^ 
their relationship were intended to mean in the order ef their 
relationship if any or it may be, as was suggested in the course 
oE tl>e argument, that the Legislature assumed that we are all 
ultimately descended from a common ancestor. For my part 
lam content with the view which has hitherto prev$il«<f» 
I think that the clause means that amongst co-sharers in tb^ 
aub-division who are related to the render or mortgagor priority 
is to be determined by nearness of relationship and that ock, 
»harers in the sub-division who are not so related can eiaiB; 
under this clause but after those who are related, thuSy-^^^tttarly' 
related — less nearly related — not related. So oonstmed the* 
section lays down a fairly complete code which has in practice' 
worked well. If it is construed in the manner now suggest^ 
ed, strenuous efiEorts will be made to establish relationship witli; 
the vendor or mortgagor, however remote or difficult to proTOt^ 
in order, to avoid a conflict with those who are members of w 
village community. In my opinion the construction hitfaertot 
placed upon the section is correct and I hold thitt the> 
plaintiffs have a right of pre-emption superior to tkat oC 
Bajrang Bahadur Singh. It remains to decide upon wha4 
terms the plaintiffs are entitled tQ exercise their, right* The. 
Court below has found that the market value of the vendors': 
share in both the mustaqil and ihtimali mahals is Rs. 9583, 
The correctness of this figure was challenged by Mr. Manuei 
on behalf of the plaintiffs but at the dose of the arguments he. 
stated that he was prepared to take a decree for pre-emption, 
upon payment of Rs. 9583. But in my opinion the plaintiffs 
have no right to pre-empt the vendors' share in the ihtimali 
mahal. It is a pure zemindari mahal with no kind of sub-divi- 
sion. The plaintiffs cannot claim under clause (1) of s. 9 in res- 
pect of this mahal, and under clause (2) Bajrang Bahadur Singt), 
has a better right than they have because he is related to the 
vendors. Prima Jacie therefore the plaintiffs should be allowe4 
to pre-empt the share in the mustaqil mahal upon payment of 
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sometfaing lesff than lU. 9588 but thej haye giTon no eridence 
npon'which I can determine the amount by which thissnm fthonld 
be reduced and they cannot be allowed to adduce further evidence 
at this stage, nor was I asked to admit further evidence. The 
plainti& can only have a decree for pre-emption on payment 
of the above sum which the vendors and Bajrang Bahadur 
have accepted. I say that they have accepted it because 
Rs. 9583 in the sum upon payment of which Bajrang Bahadur 
Singh has been allowed to pre-empt the share in question and 
it is the sum upon payment of which the plaintiffs have been . 
allowed to pre-empt the share in case Bajrang Bahadur Singh 
does not exercise his right, and neitlier the vendors nor 
Bajrang Bahadur Singh have appealed. 

For these reaisons I aocept this appeal, set aside the decree 
of the Court belo.w and pass a decree in favour of the plaintiflb. 
for possesidon of the share in mahal mustaqU in Kaithonl upon, 
payment within 3 months from this date of Rs. 9583. In case; 
ef payment the plaintiffs will get their costs in both Conrfai.; 
If payment is not so made tlie suit will stand dismissed vnih 
dosts in both Conrts. The vendors will neither pay nor receive 
iuj costs in •ither event 
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MISCELLANEOUS APPEAL, No. 8 OF 1904/ 



Before Mr. Chamier. 



1904. Bajkang Singh (Defendant) v. Daulat Singh {Plaintif). 

Apbil 21. 

Miil ratoaj-i^m a$ evidence of custom^ admUnbilitt/ of 



A miil rawaj'i-am duly prepared and attested is adminlble in eTidenee an 
an oiBcial record of a custom. 



Fpi^ Appellant. — ^Mr. B. C. Dutt. 
For Rbspondbnt. — B. Basdeo Lai. 

CMamibb, a. J. C. — ^The claim of the plaintiffs, who are 
the respondents here, rested mainly upon an allegation that 
by a custom obtaining in their family daughters and danghters*^ 
sons are exdaded from inheritance. The defendant, who is the' 
appellant here, denied this allegation. The question thus raided 
was the subject of the first issue. The Munsif found that the 
alleged custom was not proved and dismissed the suit without 
recording findings upon the remaining issues. Upon appeal 
by the plaintiffs the Subordinate Judge held that the custom 
was proved by an extract from the file of the rawaj^-am and 
by the oral evidence adduced by the plaintiffs. He set aside 
the Munsiff's decree and remanded the case under s. 562 of the 
Code of Civil Procedure tor, as he says, " trial on the merits.*' 
In the view which he took be should I think have remitted 
issues under s. 566 instead of making an order of remand under 
s. 562, but in this Court no objection has been taken to the 
form of the order. Several points are taken in the memoran- 
dum of appeal filed in this Court but the only point pressed 
by the learned counsel for the appellant is that the extract 
from the file of the rawaj4'^m ought not to have been admitted 
in evidence, because the entries therein represent the private 



* Against the order of Pandit Bakht Narain, Subordinate Judge, Fyiabttd, 
dated 8rd November 1903, reversing the order of B. Kali Chanin Bose. Munsif, 
Fyzabad. dated 11th August 1902, 
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Opinions'of the lambardars aind other proprietors who signed '^'^5^ 
the document. The learned connsel relies upon the well-known -v*^. 

decision o£ Their Lordships of the Privy Oonncil in the case of 
Uman Farshad v. Gandharp Singh (1). In that case what 
appeared to be an official record of a cnstom and had been 
admitted in evidence as such was found to be the concoction of > 
a person who was interested in proving that such a custom 
was in force. Their Lordships said that such a document was 
worse thim useless, it was absolutely misleading. It is con- 
tended that these observations apply to the ^^ mid^ rawaj-i-am^^ 
which was prepared for several parganas in the Fyzabad - 
district. 

The mUl rawaj4^m contains as its name denotes a recorcl 
of general customs. It is divided into four parts (1) customs 
regarding inheritance and succession (2) customs regarding 
accretion by alluvion (3) irrigation from rain, streams, jhils, 
eto. and (4) remuneration of village servants (Fyzabad Settle- 
ment Report, paragraph 1710)^ 

In order to elicit information concerning customs regard- 
ing inheritance and succession the Settlement Officer drew up 
a number of questions which were laid before the leading men 
of each tribe or class who signed their names to the answers. 
After such further inquiry as the Settlement Officer choosy 
to make the signatures were attested by the Settlement Officer 
or by an official acting under his orders and these questions 
and answers form the record of the customs ascertained/ 
There is a separate set of questions and answers for each tribe 
or class in the pargana. A separate misl ratoaj-t'-atn was 
prepared for eight difEerent parganas and formed part of the 
settlement record. In the remaining parganas three of which 
were subsequently transferred to the Sultanpur district i, 
wajib-uUarz was prepared for each mouzah or mahal. The 
paragraph of a toajib-ul'arz which dealt with customs regarding 
inheritance and succession was as a rule prepared upon inform- 
ation supplied by the proprietors of the mouzah. The extent 

(1) I. L. R., 15 Calc, 20. 
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^2£k? ^ which the aocnrae j of snoh informaiioo was tested 4d^>etidecl 
iiftiiU%tiMrft ^^S^'^y upon the energy of the settlement officials. In a large 
number of instances in other districts if not in the Fyzabad 
district also the information so acquired ^was I believe accepted 
M oorrect and recorded without further inquiry. It would 
seem that particulars r^arding customs recorded in a mUl 
rauMif4-am are more like! j to be reliable than similar parti<» 
jeulars in a wajUnul^rz for the answers recorded .in the mid 
renoaJH'<im are signed and approved by a number of the lead^ 
ing men in each class in the pargana. Such answers cannot 
in the absence ot proof be regarded asconooctic«8 by interested 
persons. As a matter of fact both before and after the decisions 
of their Lordships in the case mentioned above the records of 
the rawaj'i'^Lfn have been admitted in evidence in .hundreds 
of cases in the Fyzabad district as official records of the customs 
therein set forth* In fact they have been treated as being 
on the same footing as vxijxb^UarzeB duly prepared. For 
example in Second Civil Apjpeal No. 212 of 1901 Mr. Spankie 
declined to hold thajb a misl rawaj4^m could not by itself be 
'sufficient evidence of a custom therein set out. He applied 
^e same rule to records of ratoa;-t-am as their Lordships of 
the Privy Council applied to duly prepared toajib^l-arzes 
tiamely, that they are of more or less value according to cir- 
cumstances. 

It is too late now to contend that a mUl rawaj^i-am duly 
prepared and attested is not admissible in evidence as an official 
record of a custom. I therefore reject the contention that the 
extract from the ratoaj-i-am produced in this case abould not 
have been admitted in evidence. The value to be aitacbed to 
jkhe rauxy-t-am was admittedly a matter for the determination 
of the Subordinate Judge. The appeal fails and is dismissed 
with costs. 
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SECOND CIVIL APPEAL, No- 338 OF 1902. * 



B^0r€ Mr* Macleod and Mr, Chamier* 



Raja Ram (Plaintiff) v. Shbopal Singh (Defendant). 1903. 

Dec 15. 

Foreclomre^ suit for — Decree for foreclosure, altering before 
fnakinq absolute — Decree for for^losure in respect of part ofmort^ 
gaaei property subsequent to order absolute in respect of the^ 
remaining part — Transfer of Property Act, s. 87 — Ea:eculion 
^deeree-^ode of CivU Procedure, s. 244 — Mortgage. 



Tlie defendant «sd hti £atkor who were tiving in anian owned between the» 
^ $ |K ihare which the father in 1892 mortgaged to the plaintiff by way ol 
conditional sale. The plaintiff sued for forecloBore and obtained a decree 
misi in Febraary 1897. To that suit the defendant was not made a party. Be- 
fore the decree could be made absolute his father dfed and the pUintiff^s ap- 
plication for an order absolute was made against the defendant who objected 
that his interest in the property should be excluded from the operation of the 
decree and the objection was .allowed by the Munsif and an order was passed 
■uUdng the foreclosure absolute in respect of the fatber^s shai-e otily. The 
piaintitf the« sued for a declaration that the defendant was bound by the furc* 
closure decree passed against his father and that that decree should be 
■uuIq absolute as regards the defendant's interests That suit was finally dis^ 
missed. The plaintiff brought the present suit for half the amount due upon 
the mortgage at the date of the previous decree and in default of payment 
Coreelosure of the defeiidant*s right to redeem his interest in the property. 

Seld^ that the suit was not barred by section 244 CiWl Procedure Code, 
so far as regarded the questions whether the mortgage made by his father was 
binding upon the defendant and whether the defendant was bound to pay his 
father's debt out of any family property which had passed to him by «urTivof> 
•hip ; but that having regard to the provisions of section 87 of the Transfer of 
Property Act, the foi'eclosure of the father's interest having been made absolute 
on account of the non*>payment of the whole debt-, the suit was not maintain- 
able. 

Against the decree of W. P. Kirton, Esq., Offg. District Jutlj^c, Hardoi, 
dated 24th June 1902 reversing the decree of Moulvi Mohammed A.ghar, Sub» 
ordinate Judge, Unao, dated 22nd February 1902. 
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Baja Ram f'oR APPELLANTS : — Mirza Samiullah Beg. 

^SiSgh? ^^^ RasPONDBNTS :— Babu Basdeo Lai. 

Chamier, a. J. C. — ^The defendant and his father who 
were living in union owned between them a 6 pies share in 
manzah Eaimpnr. The father in June 1892 mortgaged this 
share to the plaintifiE bj way of conditional sale to secure the 
repayment of Rs. 300 and interest at 2 per cent, per mensem 
to be compounded every six months in case of non-payment. 
In the deed the mortgagor represented himself as sole owner 
of the share. The plaintiff sued for foreclosure and obtained a 
decree nm in February 1897. To that suit the defendant was 
not made a party. Before the decree could be made absolute 
his* father died and the plaintiff's application for an order 
absolute was made against the defendant as legal representa- 
tive of his father. The defendant objected that his interest 
in the property should be excluded from the operation of 
the decree and the Munsif allowed the objection on the 
ground that the defendant should have been impleaded in the 
suit and that not having been impleaded his interest should not 
be affected by the decree. Accordingly an order was passed 
making the foreclosure absolute in respect of one-half only of 
the 6 pies share. 

The plaintiff then brought a suit for a declaration that the 
defendant was bound by the foreclosure decree passed against 
his father and that his interestun the property which had been 
^^ released'' by the Munsif had become the property of the 
plaintiff, and that the foreclosure decree should be made 
absolute as regards that interest. That suit came before this 
Court in Second Appeal when it was held by Mr. Spankie that 
the question whether the foreclosure decree should have been 
made absolute was one arising under jsection 244, Civil Proce- 
dure Code, and could not be discussed in a separate suit, but 
that a trial of the question whether the defendant was bound 
by the mortgage and by the foreclosure decree was not barred 
by section 244 as such a question could not be decided by the 
Court executing the decree. In the result that suit was die- 
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missed on the ground that the plaintifiE was entitled to seek B»j»^R»w 
either a decree for foreclosure or for sale^ of the defendant's Shoopal 
interest in the property. In passing I may observe that that 
was not a decision that a suit for foreclosnre or for sale would 
succeed. 

In the present suit the plaintifiE claims a decree for the 
payment of one-half of the amount due upon the mortgage at 
the date of the previous decree with further interest up to date 
and in default of payment foreclosure of the defendant's right 
to redeem his interest in the property. The defence is that 
inasmuch as an order absolute for foreclosure was passed in 
the suit upon the mortgage the debt must under the penulti* 
mate clause of section 87 of the Transfer of Property Act be 
deemed to have been discharged and that the suit is barred 
by section 244 of the Code of Civil Procedure. 

Taking the last point first I think it is clear that the suit 
is not barred by section 244, Civil Procedure Code, so far as 
regards the questions whether the mortgage made by his father 
is binding upon the defendant and whether the defendant is 
bound to pay his fatj|0r's debt out of any family property 
which has passed to him by survivorship. The only question 
which is concluded by the order of the Munsif is whether the 
decree for foreclosure should have covered the defendant's 
interest in the property. It must be taken that his interest 
was rightly excluded as the Munsif 's order was not appealed 
agliinst. 

It has been found and it is not now disputed that the debt 
incurred by the defendant's father was one which the defend- 
ant as a son is bound to pay out of any family property tliat 
has passed to him, but in my opinion the present suit must 
fail. I do not think that the plaintifiE has any right to say that 
one-half of the debt remained undischarged after the foreclo- 
sure decree was made absolute. His learned pleader relies upon 
the analogy between this case and cases in which when family pro- 
perty has been sold in execution of a decree against a father alone 
and his sons have obtained a decree for recovery of their shares 
from the purchaser it has been held that a second suit may be 
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Bajtt Ram mhrntained by the mortgagee against the sons for recovery of 
Sbeopai the bnlance of the debt which remains unsatisfied after the sale 
^^"^ * of the father's interest — Dharam Sinr/h v. Anffan Lai (1) and 
LaHiman Das y. Dallu (2). The learned advocate for the 
tlefendant contends that the decisions in these eases were 
erroneous and that they are the logical outcome of the detsision 
in the case of BJuxwani Prasad v. Kalltt (3) which this Courl 
in Shea Rattan v. Raja Jagmohan Singh. (4) and Lai Bahadur 
Singh v. Matadin Singh (5) has refused to follow. I express 
no opinion as to the correctness of the two Allahabad decisions 
'upon which the plaintiff relies. Such cases could hardly arise 
in this province where neither before nor after a sale or fore^ 
closure can sons in a joint family obtain a decree for proteciiob 
or recovery of their shares except upon showing that the debt 
is not binding upon them and no case like the present should 
now arise within the jurisdiction of the Allahabad High Court 
—see Debt Singh v. Jai Ram (6) the principle of which- wotiH 
no doubt be applied where foreclosure has taken place instead 
of a sale. 

• - 
There is very little doubt that the present case would Bot 
have arisen if the plaintifiEhad appealed against the Mutisif^i 
order under section 244. That order was clearly wrong. The 
Munsif had no power to alter the foreclosure decree. H^ 
should have made it absolute as it stood. The defendant 
might then have sued for recovery of his share but his suH 
would have been dismissed upon the finding that the debt was 
one which he was bound to pay. 

Even if the Allahabad cases were correctly decided I 
cannot admit that they cover the present case. In those case^ 
there was an ascertained or ascertainable balance remaining 
due after the sale of the father's interest. In the present casij 
the foreclosure of the father's interest was made absolute on 



(1) 


l.L. R., 21 AM^SOl. 


(2) I. L. R., 22 An.. 394. 


(3) 


I. L. R., 17 All.. 537. 


C4) 1.0. C. 63. 


CB) 


1.0. ens. 


C6; I. L. R., 26 AU., 214. 
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account of non-payment of the vrhole debt. Section 87 of the ^i* 
Transfer of Property Act provides that tipon the passing of Sheopal 
an order absolute for foreclosure the debt secured by the 
mortgage shall be deemed to be discharged. A mortgage 
cannot be foreclosed piece-meal. 

It is unnecessary to consider whether in a case of this kind 
the foreclosure of the father's interest could be opened and 
the plaintiff given a decree for foreclosure of the father's 
and the son's interests in case of the non-payment of the entire 
debt No such relief was claimed by the plaintiff nor was the 
possibility of such a decree being passed suggested « until one oE 
us in the course of the argument referred to some English cases 
in which foreclosure had been opened. 

The plaintiff is entirely to blame for what has happened. 
He ought to have appealed against the Munsif's order under 
section 244. 

In my judgment the present suit was rightly dismissed 
by the lower appellate Court and I would dismiss this appeal 
with costs. 

Maclbod, A. J. C— I agree. > 
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MISCELLANBOUS APPLICATJOir; No. 108-OF 190*. 



Bifwe Mr. WAU. 



1904. Thaeur Baldbo Bux and otbors (AfpUcanU) v. TBAMxm 

April 20, Balbhaddab Singh (Opposite Party). 



Partition case^ transfer ofr^Jurisdiation of Court ofjudieiaj 
Commissioner — Code of Civil Procedure^ «, fS — Revent^e Courts 
jurisdiction of— Act III of 190} (N.- W. f* and Oudh Land 
Revenue Act) ss. 291 Mnd 192. 



The Coort of the Judicial Commiaitoner can ejceroifle no jorladiction under 
s. 26 of the Code of Civil Procedure i^ roipect of partition cases to which 
as. 191 and 192 of Act III of 1901 applj. 



For Applicants : — Messrs F. 0. O'Jfeill and J. S. Misra. 

For Opposite Party : — B. JBasdeo ijal and B. Suximi DayaU 

Wells, 0. J. C. — ^Tbis \% %n appUontion under section 25 
of the Code of Civil Prooednrt for transfer of a partition case 
from the Court of Mnnshi Abdul Qadir, Depnty Collector, to 
some otber Court. It appeajfi tbat in tbis partition case, an 
objection bas b^^en made on tbe ground of title under section 
111 of tbe N.-W. P. and Oadb Land Revenue Act. Tbe deci- 
sion of tbe Deputy ColIectMr was appealed to tbis Court, and 
certain issues baving beet) fixcnl^^tbe case was remanded io 
bim. Being dissatisfied witb some of bis proceedings, tbe 
presopt tipplicants applied to tbe Deputy Commissioner of Sita- 
pur, under section 192 of Act III of 1901, to transfer tbe case 
to some otber compet#pt revenue officer. Tbe application 
wa* refused and the applicants have now come to this Court 
with a similar request. Tbe application is therefore virtually 
an appeal from tbe order of the Collector. 

I do not think it necessary to go into the merits of the 
case, ^ after careful reflection, I am of opinion that, in this 



Digitized by VjOOQIC 



Vol. \U.] 



Tflfi OtJDfi CASES. 



Ui 



matter, this Court can exerotse no jarisdidtion under section 
25 of ihe Code of Civil PrOcednre. Sections 191 and 192 
of Act III of 1901 prescribe Who maj transfer cases from 
one Revenue Court to another and although, by a special 
provision of that Act in section 112, an appeal against 
the Collector's or Assistant Collector's decision of a ques- 
tion of title lies to the Judicial Commissioner, yet I am 
not prepared to hold that the Collector or Assistant Collector 
becomes subordinate to the Judicial Commissioner for purposes 
of a. 25 of the Code of Civil Procedure. That section provides 
tiiat the High Court may transfer a case from one Court sub- 
ordinate to it to another Court subordinate to it. Even 
admitting that, ov^ing to an appeal lying to this Court, the 
Court of Munshi Abdul Qadir becomes, in a sort of way, sub- 
ordinate to this Court, yet the other Revenue Courts of the 
Sitapur District, which are not in any way seized of this case, 
do not become subordinate to this Court, and there is therefore 
ireally no Court subordinate to this Court to which the case can 
be transferred. The Land Revenue Act clearly indicates that 
the transfer should be made by the revenue authorities and 
the applicants recognised this by first going to the Deputy 
Commissioner. If they are dissatisfied with the order of that 
officer ihey should apply to the Commissioner or the Board* 
I dismiss this applicatioQ with costs. 



Tbaknf 
Baldeo Bui 
and otben 

Tbakut 

Balbbaddtf 

SiBgh. 
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SECTION 623 APPLICATION, No. 207 OF 1908. * 



B^ore Mr.l Scott. 



1904. Eakdhai Gib and others (Vtfendants) v. Bhaqwakt.Ghi 

Mabch 7. ^ ^^„ (Plaintifi). 



Small Cauee Court tuU, trial ofj \ai regular iuU wkhaut 
returning of plaint for presentation to proper Court^^ Appeal from 
Muneife decree in suit inetihtted m SmoUl Cause Court suit asut 
tried as regular suit — Act IX of 1887 ^ s» 27. 



A suit was inatitoted in the Mangifa Court as a Court of Small Causes. 
The Munsif before deliveriag judgment formed the opinion that the suit was 
one excluded from the jurisdiotfon of a Court of Small Causes and directed that 
it be remoTed from the register of Small Cause suite and entered in the register 
of r^fular suits. He then tried the case as a r^pilar suit and decreed the daim. 
ffeldt that the suit was tried as a Small Cause Court suit and jxnd& section 
27 of Act IZ of 1887 no appeal lay from the decree of the.lf unsif. 



Fob ApPELLAirrs : — ^Mr. J. N. Dutt and B. Bhairon Pershad. 

Fob BHSPOKD]»rr Na 2 :— -Sheikh Famand Alu 

Scott, J. C. — This is an application for revbion of the 
order of the Subordinate Judge of Kheri, dismissing an appeal 
from the decree of the Munsif of Kheri, on the ground that no 
■ appeal lay from the decree. 

The suit was instituted in the Munsif's Court as a Court 
of Small Causes and is now admitted to be one cognizable 
by a Court of Small Causes. The Munsif first recorded 
the evidence as such a judge, but, before delivering judgment 
he formed the opinion that the suit was one excluded from the 
jurisdiction of a Court of Small Causes. He did not however 
return the plaint for presentation to the proper Court but 

* For revision of the order of Munsbi Ram Pcrsbad, Subordinate Judge, 
Khcri, datcil lltb September 1903, confirming the decree of Munsbi Muhammad 
Ismail, Munbif, Khcri, dated 17tb July 1903. 
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directed that it be removed from the register of Small Cause 
suits and entered in the register of regular suits. He then 
tried the case as a regular suit and passed a decree in favour 
of ihe plaintiff. As the suit was instituted in a Court of Small 
Causes and was not returned for presentation to another Court, 
whatever nay lutve been the procedure adapted at the trial, 
it must be held that it was tried as a Small Cause Court suit 
and under section 27 of Act IX of 1887 no appeal lay from the 
decree passed by the Munsif. Had the suit been instituted and 
tried as a regular suit, an appeal could have been preferred 
from any decree which might have been passed and the appel- 
late Court, if not required by a party to submit the record to 
this Conrt, could have set aside the decree and directed that 
the plaint be returned for presentation to the proper Court or 
could have submitted the record to this Court under section 
646 B of the Code of Civil Procedure for buch order in the 
4case as the Court mi^ht think fit. 

This application is dismissed with costs* 



Eandljai Qir 

aud others 

r, 

BbagwantOIr 

andotbcrs. 
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SECOND CIVIL APPEAL, No. 414 OF 1902. * 



Before Mr. Chamier. 



1904. Najjtj Khan and another (Plaintiffs) v. Ram Bau fi?€- 

April 5. fendant). 



Reimhursement of person paying money due by anoth e r 
Justice^ 'equity and good conscience — Indian Contract Act, 
sections 69 and 70. 



The defendant was the first mortgagee of a Tillage. Under the terms of 
the mortgage he was entitled to possession and he was in fact in possession 
when the plaintiffs, who w&ce puisne mortgagees of half of the village and who 
wished to prove that they were in possesslpn paid into the Tabsil certain mms 
of money on account of the land-revenue on the village, for which the defendant 
was responsible and the defendant was given the benefit of .the payments 
made by the plaintifEs. The plaintiffs sued the defendant for recovery of the 
amount of their payments. 

Seld^ that under the circumstances neither according to ** the rules of 
justice, equity and good conscience," nor under the provisions of section 69 or 
section 70 of the Indian Contract Act were the plaintiffs entitled to recover 
the amount of their payments. 



For Appellants : — M. MuTiammad Nasim. 
For Respondent : — B. Basudeo Lai. 

Chamier, A. J. C. — ^The defendant was the first mort- 
gagee of the village to which this suit relates. Under the 
terms of the mortgage he was entitled to possession and he 
was in fact in possession when the plaintiffs, who were puisne 
mortgagees of half of the village, paid into the Tahsil sums 
aggregating Rs. 600-9-8 on account of the land-revenue on 
the village, the first payment being made on November 22nd 
1898 and the last on January 15th 1900. The defendant who 
was responsible for the payment of the revenue was given the 

* Against the decree of Babu Kali Prasanno Singh, Subordinate Judge, 
Bara Banki, dated 26th July 1902, reversing the decree of Syed Kuiban 
Ali, Munsif, Sancbighat, dated loth February 1902. 
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benefit of the payments made by the plaintiffs. The question Najju Eban 
for decision is whether the plaintiffs are entitled to recover r. 

the amount of their payments from the defendant. ^^^^ ^*"' 

I may here mention that the plaintiffs said in their plaint 
that the sums paid by them into the Tahsil were paid out of 
monies recovered by them from the tenants. There is no 
proper proof of this allegation and I do not think the fact if 
proved would advance the plaintiffs' case as it is obvious that 
the plaintiffs had no right to collect rents from the tenants. 
I may also mention that at a very late sfege of the proceedings 
in the first Court the plaintiffs obtained permission to amend 
their plaint by adding a statement that they had refunded to 
the tenants the sums which they had collected from them. 
This allegation also does not appear to advance the plaintiffs' 
case for it is not suggested that the refund was made under 
any sort of compulsion and I agree with the lower appellate 
Court that the. amendment should not have been allowed at the 
stage at which it was made. 

The first Court decreed the claim> but the lower appellate 
Court dismissed the suit being of opinion that the plaintiffs 
had no right of suit against the defendant inasmuch as they 
had no right to collect the rents and had no business to pay 
any pari of the revenue. In second appeal it is contended 
that the plaintiffs are entitled to recover the amotmt claimed on 
equitable grounds and also under the express provisions of 
sections 69 and 70 of the Contract Act. 

I can discover no equity in favour of the plaintiffs. They 
were evidently trying to establish a right to possession or 
to prove that they were actually in possession. On their 
own showing they interfered with the collection of rents h&viagt 
no right to do so and no doubt caused annoyance to the defend- 
ant. Ordinarily if a man unasked and in the absence of » 
contract obliging him pays money for another, he can** 
not recover it (see the judgment of Bowen L. J. in 
Falcke y. Scottish Imperial Insurance Company (1)). There 

O) 34 Ch. Div. 234 
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Najju Khan j^; no principle of law which requires a man to contribute to ail 

V. outlay merely because be has derived a material benefit from it 

IRuabon Steam Ship Company v. The London Assurrance (!)]*• 

If therefore the plaintiffs are entitled to recover, it must be 

under section 69 or 70 of the Contract Act. 

I have examined all the cases which I could find upon the 
construction of the sections relied upon by the plaintiffs. They 
show that some Courts have attempted to draw a line betweenr 
cases which fall within section 69, and cases which fall withio 
section 70, that other Courts have been content to hold that 
a case falls within one or other or both sections, and that others 
feeling that both sections enforce an equitable principle have 
referred to neither but have decided professedly according to 
** the niles of justice, equity and good conscience." 

To clear the ground I put aside those cases upon these 
sections in which the person paying the money was at the time 
in possession of property and the question was whether he 
was entitled as against the true owner to the recovery of sums 
spent by him on or in connection with the property such as 
land-revenue, cesses, rent, freight, landing charges etc. To this 
class belong the cases of Tlluck Chand v. SottdarrUni Dosi (2), 
Binda Kuar v. Bhonda Das (3), tiie decisions in which are 
not easily reconciled with the decisions in Dakhina Mohan r. 
Saroda Mohan (4) and The Peruvian Guano Company v. 
Dreyfus Brothers (5). Such cases are distinguishable from 
? the present case because the plaintiff in the present case was 

not in possession of the property in respect of which he paid 
the money. 

Another class of cases upon these sections also distinguish- 
able from the present case are those in which the person paying 
the moneys sought to be recovered though not in possession 
of, had r^ason to believe that he was entitled to the property 
in respect of which he made the payment and the payment 

(1) L. R. 1900, A pp. Cases p. 6. (2) I. L. R., 4 Calc, 666. 

(3) 1. L. B., 7 All., 660 (4) I. L. R.. 21 Calc, 142. 

(6) L. R. 1892 App. Cases 166. 
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was made to save the ptoperty, e. g. Nohin Krishna Bose v. Moh N^jn Kbaa 
Mohun Bose (1), Bama Sundari Dasi v. Adhar Chunder (2)^ _^ v^ 
(so far as section 69 of the Contract Act is concerned) Bindu 
b<ishini Dassi v. Harendra Lai (3^ and Radha Madhub v. Sasti 
Ram (4). In the present case the plaintifiEs cannot have sup-* 
posed that they were entitled to the property, nor were the 
payments made to save it. 

The decisions in snch cases as Jthili Chand v. Ramhtshen 
Singh (5) and Jugdeo Narain v. Raja Singh (6) are irrelevant 
also because in them the payments were found to have been 
made under compnlsion and nothing of the kind has been 
suggested here. 

It was contended for the plaintiffs that they were *' in-' 
terested" within the meaning of section 69 of the Contract Act 
in the payment of the revenue because they were puisne mort- 
gagees and if the revenue had not been paid the village would 
have been sold i free of incumbrances. For the defendant it 
was urged that the interest of the plaintiffs was too remote and 
it was pointed out with truth that there is no evidence that the 
payments were made when the revenue was in arrears or that 
the authorities were at the time contemplating any steps for 
the realization of the revenue. In my opinion the contention 
of the plaintiffs fails to give effect to the word ** therefore '' in 
section 69. This word appears to me to require that the pay- 
ment shall be made on account of the interest of the payer as 
where that interest is threatened. The authorities seem to sup- 
port this view, see Smith v. Dinonath Mookerji (7) and to 
some extent also Besai Bimatsingji v. Bhavabhai (8) and Gar^ 
dhanlal v. Darhar Shri Surajmalji (9). In the present 
case it was not shown that the plaintiffs paid the money because 
they were interested in saving the property, on the contrary 

(1) 1. L. B., 7 Calc^ 673. (2) I. L. B., 23 Calc, 28 

(3) I. L. B., 26 Calc, 806. (4) I. L. B., 26 Calc, 826. 

(6) I. L. B., 7 Calc, 648 (6) 1. L. B., 26 Calc, 636. 

(7) I. L. B., 12 Calc, 213 at p. 216 (8) 1. L. B., 4 Bom. 643. 

(9) 1. L. B.. 26 Bom. 604. 
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Najja Khan they were, it seems, tr jing to make eyidenee for ibemselTefi as 
and another j^ ^.j^^ ^^^ ^^ j ^ R^ 4 Bombay jnst.montioiied. 

Examples of what has been held to be a sufficient ^* in- 
terest" for the purposes of section 69 are to be found in several 
of the cases already cited and in Vaikuntam v. Kallapiran (1) 
and another case between the same parties in Indian Law 
Report, 26 Madras, 497 where the plaintifiE was held to be in- 
terested in the payment of moniea required for the marriage of 
his daughter Fhich the defendant was; bound to pay. In 
Citdi Lai v. Shapioan DaA (2) itiwas suggested (Uiat no case 
could fall within section 69 unless there was room for the legal 
fiction of implied request. If that is a correct view, as to 
which I have some doubt, the present case certainly does not fall 
within section 69. In my judgment section 69 does not apply 
k> this ease because even if the plaintiffii bad some interest in 
the paynent of the revenue H b not shown thafe ihey paid the 
amount now claimed in consequence of that interest. 

It is Qoxioeded tbiA section 70 appUea to tbepaymedMi oE 
mo«ey und H was so held in SmUh v^ Diiwnaih iihokerjei (3) 
h9A does the section. q)ply to Hke facta of this case? In 
Chdi Lai v, Biagwan jEAw (2) it was suggested that aeetioa 
70 d Oeefaraet Act appHes only where the rektions betweea 
the pejTSOQ paying the meiiey and the pmson enjoying the 
benefit of the payment were such as ito justify the inference 
that the former was entitled to lode to the latter for compena- 
ation which is certainly not the case here, but the suggestion 
was apparently based upon the judgment of their Lordships of 
the Privy Council in Ram Tuhul Singh v. BUesumr Lall 
Sahoo (4) a case which was not governed by the Contract Act. 
It has been suggested that section 70 marks a departure from 
English law (see Damodaralv. Secretary of State (5)). If so, the 
judgment in the case of Ram TuhtU v. BUeswur Lall Sahoo (4) 

(1) I. L. R., 23 Mad., 512 (2) I. L. R., 11 AU., 234. 

(3) I, L. R., 12 Calc, 213. (4) I. L. R., 2 1. A., 131 

(6) 1. L. R.. 8 Mad 88. 
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may not be a safe guide now. Whether or not the section ^*jf ° ^^*" 

goes further than the English law it is plain that some v, 

meaning must be attached to the word "lawfully'' and l^«»Bali. 

that it is only when the bwd has been paid lawfully that 

it can be recovered. In Gardhan lad v. Darbar Shri Suraj^ 

malji (1) it was said that a payment made had not been made 

lawfully within the meaning of s. 70 because the payer had no 

authority from the defendants and was under no legal obliga* 

tion to pay the money. So in the present case the payment 

was made without authority from the defendant and the 

plaintifiEs were under no legal obligation to pay the money. In 

Damodara v. Secretary of State (2) stress was laid on the word 

" lawfully " and it was, rightly as I think, pointed out that 

the section ought not to be read so as to justify the officious 

interference of one man with the affairs or property of another 

or to impose obligations in respect of services which the person 

sought to be charged did not wish to have rendered. In the 

present case the payments were made in pursuance of an 

improper attempt to establish a right or to prove the possession 

of the plaintiffs. It is impossible to hold that the payments 

were made lawfully. In my opinion s. 70 was never intended 

to apply to such a case as this. Upon the death of the owner 

of immovable property it often baj^ens that persons who 

neither have nor believe that they have any shadow of a right 

begin to collect the rents, pay the revenue, and in o4her ways 

attempt to prove that they are in possession so as to obtain 

mutation of names from the revenue authorities. If I were 

to apply section 70 to the present case I should be bound to hold 

that such persons could recover the amount of such payments 

from the person lawfully entitled to the property. This would 

be a positive encouragement to trespassers. I do not think 

that this section was intended to produce such a result. 

In my opinion the decree of the lower appellate Court 

was correct. This ap peal is dismissed -with costs. 

(1) I. L. B., 26 Bom. 604 (2) I. L. B., 18 Mad. 88 



Digitized by VjOOQIC 



152 THE OUDH CASES. [Vol. VII. 

FIRST CIVIL APPEAL, No. 84 OF 1904. ♦ 



B^ore Mr, Ruitomji and Mr. Chamier. 



1904. 

May 16. Thakur Jawahib Singh (Defendant) v. Thakur Balwaht 

Singh (Plaintiff). 



Court Fees Act^ section 7 clause ix and section 17 — Court" 
fee in a suit to redeem property subject to more titan one deed of 
mortgage^ how to he computed — Redemption^ suit for. 



The respondent sned the appellant for redemption of certain property in 
respect oi which four docnments were alleged to have been executed, namely 
<1) a deed dated December I6th 1892 whereby the property was mortgaged 
for Bs. 21,000, (2) a deed dated Aagust 8th 1893 stated therein to be a deed of 
further charge for Bs. 642 (the executant promised to pay this sum with 
interest along with the sum secured by the first deed and agreed that the 
property should not be redeemed except upon payment of the further adTonce 
and interest thereon as well as the sum secured by the first deed and it was 
stipulated that all the conditions of the first deed should be deemed to apply 
to this deed.also), (3) a deed dated August 7th 1894 and (4) a deed dated 
October 1st 1894, both being simihir in all respects to the second deed except 
that they were not stated to be deeds of further charge. The respondent paid 
on his plaint a court-fee which was computed upon the sum total of ^hc 
■ principal amounts of the four deeds* 

HM^ that the court-fee upon a plaint in a suit for redemption or for 
foreclosure should be calculated upon the sum total of the principal money 
payable under the deeds by which those monies are secured, and that therefore 
the fee paid upon the plaint in the present case was sufficient under clause ix 
of section 7 of the Court Fees Act. 

Beld further, that section 17 of the Court Fees Act applies only where 
there are two or more distinct causes of action. 



Fob Appellant:— M. Muhammad Nasim. 

Chamieb, a. J, C. — The question for decision at this stage 
is whether the court-fee paid upon the memorandum of appeal 

♦ Against the order of M. Muhammad Taj-ud-din, Subordinate Judge, Biswan 
dated 17th December 1903. 
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is sufficient The decision will affect a large number o£ cases. 
This was a suit by the respondent for redemption of certain 
zemindari property in respect of which four documents are 
alleged to have been executed, namely : — 

(1) a deed dated December 16th 1892 whereby the pro- 
perty was mortgaged for Rs. 21,000 — 

(2) a deed dated August 8th 1893 stated therein to be a 
deed of further charge for Rs. 642. The executant promises 
to pay this sum with interest along with the sum secured by 
the first deed and agrees that the property shall not be redeemed 
except upon payment of the further advance and interest 
thereon as well as the sum secured by the first deed. It is sti- 
pulated that all the conditions of the first deed shall be deemed 
to apply to this deed also— 

(3) a deed dated August 7th, 1894, for a sum of Es. 
2,000 similar in all respects to the second deed except that it 
is not in so many words stated to be a deed of further charge — 

(4) a deed dated October 1st, 1894, for a sum of Rs. 2,000 
similar in all respects to the 3rd deed. 

The respondent paid on his plaint a court-fee of Rs. 895 
computing it upon the sum iotal of the principal amounts of 
the four deeds and the appelknt who has appealed against the 
whole decree has paid the satne fee on his memorandum of 
appeal. The Stamp Reporter suggests that the suit embraces 
four ^' distinct subjects" within the meaning of section 17 of 
the Court Fees Act and therefore the plaint and the memoran- 
dum of appeal are each chargeable with the aggregate amount 
of the fees which would have been payable if there had been 
four separate suits one in respect of each of such subjects. 
He Jias referred to the cases of Parshotam Lai v. Lachman 
Das (1), a reference under the Court Fees Act and the decision 
thereon in I. L. R., 16 Allahabad, 401 and to five cases 
in this Court, namely, Imtiaz-un-nisia v. Chandu Lai (2), 



Thakur 

Jawabir 

Singh. 

r. 

Thakur 

Balwant 

Singh. 



(1) I. L. B., 9 AU.; 252. 



(2) 8. C. A., No. 180 of 1902. 



Digitized by VjOOQIC 



154 THB OUME CASES. [Vol. Vn. 

j^w^r jBAo^dn Dm v- Mathra, Sw^ (1^ i^«i*a SoiJbA v. Jawalir 

Stogh. StyrA (2), Baghubans Euar v. 22aunaA -Alt (3) and Pathku 

Thlkui ▼• Pc^Tmeshut (4). In the case reported in I. Li R^ 16 

Balwant Allahabad, 401, Barkitt J, held that the worda " two or more 
Singh, 

distinct subjects" in section 17 of the Court Fees Act are 

equivalent to ^ two or more distinct causes of action," that 
section 17 is applicable only to suits in which two or more dis- 
tinct causes of action hav^ been; joined under section 4& of the 
Code of Civil Procedures The same view seems to have keeft 
taken by Edge, C. J., and ddfield J., in the earlier AUahabaA 
case cited above and by the Madras Hij^ Ceort ia Konam 
Panikar v» Kavunakara (5) and Rmna Varma t. Ketdar (6). 
I acted upon this view ia Iiniie»^nfmUta v. Ckomdu Lai (1) 
which was an appeal by the defendants in a suit by the hoUer 
of two deeds of mortgage afiEecting the same property for 
recovery of the amount due on those deeds by sale of the mort- 
gaged property. The case of RagKvhans Koer v. Raunak AU 
(3) is useful only as showing that the plaintifiE suing for the 
recovery by sale of the property of sums due to her upon four 
different: mortgage deeds afiEecting the same pn^erty paid 
court-fees separately upon each deed. It seems to be* now a 
settled rule that a mortgagee suing for. the recovery by sale of 
mortgaged property of sums due upon two or more different 
deeds must pay court-fees upon each deed separately because 
each deed gives the mortgagee a separate cause of action (see 
Sundar Singh v. Bhotu (8) ) although the mortgagee may 
subject himself to certain disabilities if he fails to sue upon all 
the deeds together (Dorasami v. Venkatasethat/yar (9\ Sri 
Gopal V. Pirthi Singh (10) ). 

The Stamp Reporter has assumed that from the rule just 
stated it follows that a mortgagor seeking to redeem property 
in respect of which several deeds have been executed must pay 
court-fees in respect of each deed separately. For reasons 

(1) F. 0. A., No. 7 of 190S. (2) F. C. A., No. 79 of 1908. 

(3) F. 0. A., No. 31 of 1904. (4) S. C. A., No. 68 of 1908. 

(6) I. L. B., 16 Mad., 328. (6) I. L. R., 16 Mad., 415. 

(7) S. 0. A., No. 180 of 1902. (8) I. L. B., 20 All., 322. 
(9) I. L. B., 25 Mad., 108. (10) I. L. B., 24 All., 429. 
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wbich I will dtate fireaently X think that this vie^ is efrroneousw Jawah^ 
I mnst first notice the contention advanced hy the learned s^ngb. 
advocate for the appellant. He did not concern himself to Thakur 
dispnte thd proposition that in a redemption dnit a mortgagor ^Jlb"*^ 
mast pay eowrt-fees separately in respect of each deed affecting 
tiie property. He said that assuming that that was the general 
role it did not apply to Ike present case because the second^ 
third and fovrth deeds were not deeds of farther charge at all 
kot only KatU deeds whereby redemption was postponed till 
the additional advances were repaid. If his constraction of 
the deed is correct no ceart-fee ai all was piayable in respect 
of the sams covenanted to be paid by the second, third and 
f<rartk deeds as those some ceold not be regarded as parts of 
^^ the ptincipal sam secored by the instrament of mortgage.'' 
Bat I cannot accept kis contention. The second deed is ex- 
pressly stated to be a deed of farther charge so that hia arga- 
ment fails as to that deed, and I think that the effect of the 
third and fbarth deeds was to create farther charges apon the 
property and that any doubt that there might have been apon the 
qaestion is removed by the provision that all the conditions of 
the first deed are to apply to the sabseqoent advances^ 

The relevant provision in the Court Fees Act is clause ix 
of section 7 which runs tiius :— 

'* In suits against a mortgagee for the recovery of the 
^ property mortgaged, and in suits by a mortgagee toforeclose a 
" mortgage,or, where the mortgage is by conditional sale, to 
^ have the sale declared absolute — according to the principal 
*^ money exptessed to be secured by the instrument of mort- 
**gage." 

Unless there is something repugnant in the subject or 
context words in the singular include the plural, therefore 
where there are several Instruments the court^fee must be 
paid according to the principal money expressed to be secured 
by the different instruments and regard being had to the 
principle underlying this clause I should say that the principal 
sums should be added together. Then how, if at all, does section 
17 affect the question ? According to the now accepted 



Digitized by VjOOQIC 



156 THE OUDH CASES. [Vol. VH. 

JawaWr constmction of that section it applies only where there are two 
Singh. or more distinct causes of action. The cause of action in a suit for 
Thakur redemption consists of the plaintifiPs title to the property, the 
^SirTgh.' fact that a certain amount is payable by the plaintiff and has 
been paid by the plaintiff or received by the defendant out of 
the profits of the property or has been tendered by the plaintiff 
and improperly refused, and the fact that the defendant refuses 
to deliver the mortgage deed, if any, and restore the property 
if the mortgagee is in possession (see sections 60 and 62 of the 
Transfer of Property Act). One of the most important parts 
of the cause of action is the wrongful retention of the mort- 
gage-deed and of the property by the defendant. One, two 
or more deeds may have to be considered in determining the 
amount payable by the plaintiff but the cause of action is not 
complete until all sums secured by the various deeds have 
been paid realized or tendered and therefore I do not under- 
stand how each deed can be said to give rise to a separate 
cause of action by the mortgagor for redemption. If a mori* 
gagee refuses to accept money payable under one of several 
deeds affecting an estate that refusal does not give the mort- 
gagor a cause of action for redemption because the mortgagor 
cannot claim the return of the mortgage deed or recover the 
property without paying all that is dUe upon the security of 
that property. One speaks of redemption of a mortgage in 
the sense of payment of the sum due thereon but strictily 
speaking there is no such thing as a suit Eor redemption of a 
mortgage. It is the property which is redeemed. Therefore 
a suit for redemption is correctly described in the Court 
Fees Act as a suit for the recovery of property and it appears 
to me that there is only one cause of action, no matter how 
many deeds may have to be considered. First Civil Appeal 
No. 7 of 1903, First Civil Appeal No. 79 of 1903 and Second 
Civil Appeal No. 68 of 1903 were all appeals in suits for 
redemption. In all three cases there had been two or more 
mortgage deeds and in all three the plaintiff had paid court- 
fees on the total of the principal sums. The Courts below had 
raised no objection but the Stamp Reporter of this Court 
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objected that court-fees should have been calculated with Thakur 
reference to section 17 of the Court Fees Act. In each case the '^6^.' 
party concerned made good the supposed deficiency without Thikur 
objection but there was no decision by this Court. I do not Baiwant 
think that the point has ever been decided by this Court and 
so far as I am aware there is no reported decision of any 
other Court upon the point. I have come to the conclusion that 
the plaintiff in a case like this is sumg upon one cause of 
action only, therefore section 17 does not apply and I see no 
reason why the principal sums should not be added together 
for the purpose of ascertaining the amount upon which the 
court-fees are to be pWd. 

It is at first sight strange that there should be such a 
difference in the amount of court-fees payable by a mortgagor 
suing for redemption of property and the amount payable by 
a mortgagee suing for recovery of the mortgage money by sale 
of that property, but it must be noticed that the relief given 
to ijfie mortgagor is limited to the property whereas die mort- 
gagee suing for sale may generally proceed, if necessary, 
against other property also. Where the mortgagee is limited 
to the mortgaged property as in a suit for foreclosure he pays 
court-fees only on the principal sum secured* 

In my opinion the court-fee upon a plaint in a suit for 
redemption or for foreclosure should be calculated upon the 
sum total of the principal monies payable under the deeds by 
which those monies are secured. In this view the fee paid 
upon the plaint in this case was sufficient so also is the fee paid 
upon the memorandum of appeal. I would admit the appeal. 

RusTOMJi, A. J. C. — I tiie the same view of the^law as my 
learned colleague has taken. Redemption of land mortgaged 
tinder separate deeds furnishes only one cause of action, there- 
fore the court-fees payable must be calculated on the aggre- 
gate sum due under all the different deeds, and not on the 
separate sums due under each deed. The appeal may be 
admitted now. 
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FIRST CIVIL APPEAL, No- 36 OF D03.* 



Before Mr. Wells. 



1904. MusAMMAT MuNA KuEB (Plaintiff) V. Abdhut Singh 

May 5. and others (Defendants). 



Pre-emption^ suit for-^Hindu tmdovfs right of pre-emption 
in respect of property held as widow* s estate as well as under a 
will executed by her husband. 



Th« plaintiif who was the widow of one P brought a salt for pre-emption 
in respect of her hiishand*s share in a village. The sale in dispute took 
plaoe on the 15th October 1901 and P died in July 1902. The plaintiff held 
not merely the widow's estate in the property of P but also as a devisee under 
the will executed by him. 

Seldi that the plaintijGE was entitled to a decree for pre-emption. 



Fob Apfellants.— ^Babns J7a^o Lai and Chail Behari Lai. 

Fob Rbspondbnts. — Mibza Samiulldh Beg. 

Wells, 0. J. 0.— This is a suit by the widow of one 
Padam Singh for pre-emption of a 5 biswa share in manza 
Bhitia and a 2^ biswa share in mauza Jnlaipnr. The sale in * 
dispute took place on the 15th October 1901, and Padam 
Singh, whose widow the pre-emptor is, died, in July 1902. 
The plaintiff holds not merely the widow's estate in the 
property of Padam Singh bnt also as a devisee under the 
will executed by him. 

The Subordinate Judge dismissed the suit holding that 
the appellant had no right to pre-empt as she personally 
came into possession of Padam Singh's property after the 
sale. He has been guided by the following rulings: — Lachmi 

* Against the decree of M. Mohammad Afcal Ali, Sabordiaate Judge, 
Bitapur, dated 9th March 1903. 
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Narain v. Manog Dot (1) and Skeo Narain v. Eira (2). In Musammai 
the second case Mahmood, J., explained certain principles with ^^^f. 
regard to the right of pre-emption and showed that it would be ^a^a'o^therf.^ 
absurd to permit one " stranger who had acquired the pre- 
emptive right of an original co-sharer after his death to claim 
as against another stranger'' who had acquired from 
another co-sharer. But the circumstances of the present 
case are different and more analogous to the case of Muham^ 
mad Yumf Alt Khan v. Dal Kuar (3) in which Sheo Narain 
V. Hira (2) was referred to and distinguished. I am of opinion 
that that case affords us no guidance in the present case, in 
which the person claiming to pre-empt is not a stranger who 
has acquired a share in the village. I consider, moreover, 
whether as heir or devisee of Fadam Singh, not being a 
stranger in the village, she had acquired whatever pre-emptive 
rights Padam Singh had. 

On behalf of the respondents, the case of Jugmohandas 
Mangaldas v. Sir Mangaldas Nathuhhoy (4) has been referred 
to, as authority for the proposition that the appellant, having 
taken under a will, can no longer claim rights which she 
would have taken by inheritance. But it appears to me that 
it would be highly inequitable to hold that because, by will, 
her husband had given her a stronger title that she would 
have had in the absence of the will, that is to say, merely 
a widow's estate, she is now in the position of a stranger and 
debarred from claiming a pre-emptive right. Therefore, dif- 
fering from the Subordinate Judge, I hold that she is entitled 
to a decree for pre-emption. The learned Subordinate Judge 
has further held that, at the time of his death, Padam Singh 
had no share in the village Julaipur, having sold it four days 
before the execution of the sale-deed now in suit. This 
appears to have been a mistake on the part of the Subordinate 
Judge. My attention has been drawn to the Settlement khewat 
of Julaipur which shows that Padam Singh had a 5 biswa 

(1). I. L. R., 7 AU., 291. (2). I. L. B., 7 AU., 636. 

(3). I. L. B., 20 AIL, 148. (4). I. L. B., 10 Bom., 628. 
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share in that village and by the deed Ex. B 3, on which the 
Subordinate Judge has relied, he only parted with a 2^ biswa 
share in Jnlaipnr. The plaintiff appellant is therefore entitled 
to pre-emption. 

The question remains how much is to be paid. Her 
pleader has abandoned the 4th ground of appeal and states 
that she is willing to pay Rs. 2,100 for the share in Jnlaipur 
according to the sale-deed and Bs. 3,150, the market value of 
Bbitia fixed by the lower Court, that is, Rs. 5,250 in all. The 
pleader for the respondent 4ias not contended that the full 
price of Bhitia according to the sale-deed ought to be paid and 
the Subordinate Judge has shown satisfactorily that this was 
a fictitious price. 

I allow the appeal and decree that if the plaintiff-appellant 
pay into Court the balance of Rs. 5,250 after deduction of her 
costs in both Courts under this decree, within one month from 
the date of the preparation of the decree, she shall be put in 
possession of the property in suit, otherwise her claim shall 
stand dismissed with costs. 
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MISCELLANEOUS APPEAL, No. 12 OF 1904.» 



Before Mr. WelU and Mr. Chamier. 



Mohammad Shahamat Khan and another (ObjeUors) v. 1904. 
MusAMMAT AzizuNNissA and another (Applicants). April 22. 

Partition, suit for^ Question of title— Dismissal of objection 
involving question of title— Appeal— Jurisdiction of Civil Court 
--Land Revenue Act of 1901, sections 111 and 112— Decree. 

In a partition case the appellant presented a petition in which he set forth 
certain objections to the proposed partition, one being that the property was 
not partible. The Court of first instance held that the question of title raised 
by the appellant had already been determined by a Court of competent juris- 
diction and dismissed the petition. 

Seldy that the onler of the Court dismissing the petition was not a decree 
within the meaning of section 112 of the Land Revenue Act, 1001, and that no 
appeal lay to the Court of the Judicial Commissioner. It is only when the 
Bevenue Court goes into the merits of the objection that its order dealing with 
the objection is appealable as a decree. 

For Appellants. — M. Samiullah Beg. 

For Respondents. — B. Basdeo Lai. 

Wells, 0. J. C. and Chamier, A. J. C. — This is an appeal 
against an order of an Assistant Collector in the Rai Bareli 
district disallowing the appellants' objections to a proposed 
partition. A preliminary objection is taken by the respond- 
ents that no appeal lies to this Court against the order of the 
Assistant Collector. The appellant Shahamat Khan presented 
a petition in which he set forth certain objections to the 
proposed partition, one being that the property was not 
partible. This objection certainly involved a question of pro- 
prietary title within the meaning of s. Ill of the Land 
Revenue Act, 1901. If the question had not already 
been determind by a Court of competent jurisdiction the 
Assistant Collector was bound to adopt one or the other of 

* Against the order of B. Kanbaiya Lai, Deputy Collector, Rac Bareli, 
dated 3rd February 1D04. 
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the courses indicated in s. 111. In his opinion the question 
had already been determined by a Court o£ competent juris- 
diction and he held that s. Ill did not apply. On behalf of 
die appellants it is contended that the case is within the 
decision of this Court in Thahir Baldeo Bakhsh v. Thakur 
Balbhadr Singh (1) where it was held that an order of an 
Assistant Collector disallowing certain objections amounted 
to a decree and was appealable under s. 112 of the Act. In 
our opinion this case differs materially from the case mentioned. 
In that case the Assistant Collector called upon the parties to 
produce evidence and adjourned the hearing to another date on 
which issues were to be fixed and he expressed his opinion upon 
the question raised by the objector. In the present case the 
Assistant Collector did nothing of the sort. Ue held that the 
question of title raised by the objector had already been 
determined by a Court of competent jurisdiction. It seems 
to us that this case is much more like the case of Asghar Alt 
Shah V. Jhanda Mai (2) where the Assistant Collector held 
.that there had been a decision by a competent Court on a 
question of title. Mr. Justice Oldfield said in that case : — 
" This finding put it out of his power to proceed under the 
section, and as a matter of fact he did not proceed under the 
section, for he simply gave effect to the former decision and 
summarily rejected the plaintiff's objection and ordered the 
partition to proceed.'^ The appellants' contention amounts to 
this that in every case where an objection is put forward 
involving a question of proprietary title an order dismissing 
that objection must necessarily be a decree within the mean- 
ing of s. 112. We cannot accept this view. It seems to us 
that it is only when the Assistant Collector goes into the 
merits of the objection that his order dealing with the object- 
ion is appealable as a decree. We sustain the preliminary 
objection and hold that no appeal lies to this Court. At the 
request of the appellants' pleader we return the memorandum 
of appeal to the appellants. The appellants must pay the 
respondents' costs in this Court. 

(1) 6 Oudh Cases, 372. (2) I. L. B., 2 All ; S39. 
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CRIMINAL APPEAL, No. 109 OF 1904.* 



Before Mr. Wells and Mr. Chamier, 



1904. 
DuKHARAN (Prisoner) v. King-Empbror (Opposite Party). May 9, 



Gang associated for the purpose of habitually committing 
theft belonging tOy evidence necessary to prove o fence of — Indian 
Penal Code, s. 401. 



The accased who were ocmyioted under s. 401 of the ladian Penal Code 
were all members of one family. The aalj evidence against them was that 
two of them had been preyionslj convicted under s. 454, Indian Penal Ckxie, 
that they had no ostensible means of livelihood, and that during their progress 
through a certain district a number of petty thefts were committed within 
Tarious distances up to ten miles from their encampments. Ko stolen property 
was traced to. their possession and it was not shown that the country through 
which the gang passed was free from petty crime when the gang was not 
about. 

BM^ that the evidence did not establish a charge under s. 401 of the 
Indian Penal Code. 



For Appbllakt:— J\^oon^. 

For Crown :— The Government Pleader. 

Wells, 0. J. C. and Chamibr, A. J. C. — ^These are fonr 
appeals by Dukharan, Bhikhari, Raghubar and Gopal who 
have been convicted under s. 401 of the Indian Penal Code by 
the District Magistrate of Unao and sentenced to 5 years 
rigorous imprisonment. 

The appellants are all Doms, three of them being brothers, 
belonging to a small gang of 4 or 5 men, with a few women 

♦ Against the order of fa. J. Hoare Esq^ 0. S. Deputy Commissioner, 
Unao, dated 29th February 1904. 
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and children who have been wandering abont the Bai Bareli 
and Unao Districts. They were in Unao in March, May, 
Angnst and November 1903. In March two oE them were 
convicted under s. 454, Indian Penal Code, and detained in 
prison till August. 

The only evidence against the appellants is that they have 
no ostensible, means of livelihood and that during their pro- 
gress through the Unao district a number o£ petty crimes, which 
the District Superintendent o£ Police, posing as an expert 
witness, considered to be of the character of crimes usually 
committed by a wandering tribe, were committed within 
various distances up to ten miles from their encampments. 
The gang were always watched by a constable and from four 
to eight choukidars. No stolen property was traced to their 
possession and in only the one instance noted above were any 
of them actually convicted. 

The evidence establishing any crime against the appellant 
is distinctly weak. We cannot attach much importance to the 
expert evidence of the District Superintendent of Police. It 
appears to us that in this case a start has been made by assum- 
ing, through this evidence, what has to be proved, namely, 
that the various petty thefts attributed to the appellants 
were committed by a wandering gang. But any one with any 
experience of criminal work in this country must be well aware 
that such petty offences as have been described are constantly 
committed by people of all classes. It has not moreover been 
established that the tracts of country referred to were free 
from petty crimes when this gang was not about 

To establish a charge under s. 401 it is necessary to prove 
that the accused belong to a gang associated for the purpose 
of habitually committing theft: Now in the present case the 
so-called gang appear to be all members of one family. They 
are associated and wander about in their ordinary way of life, 
and it cannot be said to be proved that the primary purpose 
of their association was the commission of theft. In the case 
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of Shriram (1) the learned Judges held that in snch a case 
habit had to be proved by an aggregate o£ acts. In the present 
case no acts at all have been proved but merely circum- 
stances which are more or less suspicious. 

It appears to us that in a case under s. 400 or 401 of the 
Indian Penal Code it should be shown that the persons involved 
are not associated or are not likely to be associated together for 
any legitimate purpose or in the ordinary way of life, and 
that they, or individuals among them or groups of individuals, 
have committed several thefts or robberies or dacoities. 

We do not consider that the evidence in the present case 
establishes a charge under s. 401. We therefore acquit the 
appellants and direct their release. 
(1) 6 Mad. H. C. Sep., 121. 



Dtikbarad 
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SECOND CIVIL APPEAL, No. 279 OF 1902.* 



Before Mr, Ruitomji and Mr. Chamier. 



1904. MusAMMAT Jhapean {Plaintiff) v. Ram Datal (Defendant). 

May 27. 

LimitaHon Ad^ scJu u, art 64 — Ace(mnt $tated. 



When an acoonnt shewing reciprocal demands between two parties is made 
np, a balance is struck, and the debtor signs an acknowledgment that the 
balance is due, there is an account stated within the meaning of art. 64 
schedule ii of the Indian LimitatioB Act which evidences a new contract and 
upon which a suit maj be brought. 



For Appellant. — B. Batdeo Lai and B. Ithwari PersKad. 

For Bbspondbnt. — Mr. St. G. H. S. Jachm and B. 

Bhairon Pershad. 

Chahier, a. J. C. — ^I referred this appeal to a Bench of 
two Judges because I thought that it would be necessary to 
decide whether a mere acknowledgment o^a debt could be an 
account stated within the meaning of art. 64 of schedule ii of 
the Indian Limitation Act or whether it was necessary to show 
that reciprocal demands had been set o£E against each other 
and a balance struck, and also because I was disposed to think 
that there was a conflict between the viewsiexpressed by Messrs. 
Deas and Spankie in JawaMr Singh v. Lachman Das (1) and 
the judgment of Burkitt, J. and myself in Ganga Prasad v. 
Ram Dayal (2). 

Having examined the judgments again and heard counsel 
further I am satisfied that there is no conflict between the two 
cases just mentioned. All that Messrs. Deas and Spankie 

* Against the decree of W. R. G. Moir Esq., District Judge, Sitapur, dated 
6th May 1902, modifyiDg the decree of Pandit Tribhuvan Kath Sopori, Sub- 
ordinate Judge, Sitapur, dated 6th October 1899. 

(1) 3. 0. C. 195. (2) I. L. R., 23 All., 602 
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decided was that a mere acknowledgment of a debt signed by ^u*"?^* 
the debtor Was not evidence of a new contract to pay the debt. «*• 

That was one of the points decided by Bnrkitt, J. and myself. *™ *^ 
We decided also that snch an acknowledgment was not an 
account stated within the meaning of art. 64 of the second 
schedule to the Limitation Act, bnt Messrs. Deas and Spankie 
did not decide that point. 

Having heard the arguments of Coansel I find that it is 
not necessary to consider whether the decision of Barkitt, J« 
and myself in Ganga Prasad v. Ram Dayal following that of 
Mahmood and Blair, JJ« in an earlier case or the decision of 
the Madras High Court in Manjunaiha v. Devamma (1) is 
correct, for assuming that there can be no ^'account stated" 
within the meaning or art* 64 unless reciprocal demands have 
been set off against each other and a balance struck I think 
that the basis of the present suit is clearly an ^'account 
stated.'' The accounts are before us. They show that the 
entries on the debit side relate to sums advanced to the 
defendant or paid to others on his account by the plaintiff and 
that the entries on the credit side relate to sums paid by the 
defendant to others on account of the plaintiff. It seems that the 
defendant conducted litigation for the plaintiff and managed 
certain affairs for her, and in doing so he spent money on her 
behalf out of his own pocket. This case differs widely from 
the case of Jatoahir Singh v. Lachman Das where there had 
been only an advance of a large sum to the defendant a calcula- 
tion of the interest and an acknowledgement of the total sum due 
signed by the defendant. It differs also from the case of Nahani 
Bat V. Nathu Bhau (2) where the only entry on the credit side 
related to a payment of interest on the sum advanced to the 
defendant which appeared on the debit side of the acconnt. 
It appears to me that just before the account was settled it was 
a mutual open and a current account showing reciprocal demands 
between the parties, such as is referred in art 85 of sch. ii 
of the Limitation Act. Had the account not been closed, as it 



(1) 1. L. B., 26 Mad., 186. (2) I. L. R., 7 Bom., 4H. 
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^*J^™™*'^ was, a suit might have been brought upon it and would have been 
V, within time if brought on the date on which the present suit 

°* ^** was brought. There can I think be no doubt that when 
such an account is made up, a balance is struck and the debtor 
signs an acknowledgment that the balance is due there is an 
account stated within the meaning of art. 64 of the same 
schedule which evidences a new contract and upon which a 
suit may be brought 

Of the cross objections put in by the defendant-respondent 
the first relates to costs and need not be considered if the 
appeal is accepted and the decree of the District Court 
reversed^ and the other which is not admissible in second 
appeal was not pressed. 

For the reasons which I have given I am unable to agree 
with the learned District Judge who seems to have been of 
opinion that nothing short of an express promise to pay would 
support such a suit as this. Counsel for the defendant- 
respondent did not attempt to support the view expressed by 
the learned Judge. He felt no doubt that the authorities 
must be accepted as establishing the view that an account 
stated in the strict sense is evidence of new contract to pay, 
whatever doubt there may be regarding an account stated in 
the looser sense. Therefore he confined himself to contending 
that the account did not show reciprocal and independant 
demands. 

I would accept this appeal, set aside the decree of the 

Court below and give the plaintiff a decree for Rs. 3,000 with 

interest at the rate of 6 per cent, per mensem from the date of 

suit to the date of realization and with costs in all three Courts. 

would dismiss the cross objections of the respondent. 

RusTOMJi, A. J. C. — I entirely agree in the order proposed 
by my learned colleague. The " account stated " in the 
present case undoubtedly consisted of several cross claims 
brought into account on either side and the balance must there- 
fore be taken to be the starting point of an entirely new 
contract. It is not a mere acknowledgment properly so called 
and the plaintifE was legally right in basing her suit on such 
fresh contract evidenced by the new balance struck. 
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RENT APPEAL, No. 37 OF 1904.* 



Before Mr. Wells. 



Hon'blb Maharaja Sir Partab Narain Singh (Plaintiff) 1^04 
V. Ragho Bbhabi (Defendant). 



Arrears of renty suit for — Kabuliat e<cecuted on stamp 
payable for lease and registered — Transfer of Property Acty 
section 107 — Res judicata. 



The plaintiff-appellant sued the respondent for arrears of rent alleging him 
to be a lessee of certain villages. The respondent admitted he had executed a 
kabuliat in favour of the appellant, that he had been placed in possession of the 
villages and had collected the rents. The claim however was resisted on the 
ground that the relation of landlord and tenant, or thekadar, did not exist 
between the parties inasmuch as there had been no registered lease executed 
bj the appellant in favour of respondent as required by law. In a previous suit 
for arrears of rent brought by the appellant against the respondent on the 
lease now in question the respondent never raised the defence that there was 
no valid lease, and a decree was passed for an amount agreed upon by the 
parties. 

Held^ that the kabuliat executed by the respondent was a lease within the 
meaning of section 107 of the Transfer of Property Act and that the relation 
of landlord and tenant subsisted between the parties. Section 107 docs not 
specifically lay down that the lease must be by a registered instrument executed 
by the lessor, and having regard to the prevailing practice in these provinces, 
aad section 2 (16) of the Stamp Act a duly stamped registered instrument 
executed by the lessee and accepted by the lessor either in writing or by 
his acts, constitutes a good lease and establishes the relation of landlord 
and tenant between the parties. 

Held further, that the defence raised in the case was barred by the 
principle of res judicata. 

Fob Appbllant, — Mr. F. G. D. Lincoln^ Hon'ble Rai 
Sri Ram Bahadar^ B. Ramapat Ram and 
B. Balak Ram. 

Fob Respondent. — M. Mohammad Nasim and Mr. E. 
Manuel. 



• Against the order of C. H. Roberts Esq., District Judge, Fyeabad, dated 
the 16th April 1904, confirming the decree of B. Kundan Lai, Deputy Collector, 
Fyzabftd, dated 30th April 1903. 



Digitized by VjOOQIC 



170 



THE OUDH CASES. 



[Vol. Vn. 



Hon'ble 
HAharaja Sir 

Partab 
Karain SiDgh 

r. 
Bagho Bebari. 



Wbllb, 0. J. C. — ^The plaintiff •appellant sued the respond- 
ent for arrears of rent alleging him to be a lessee of certain 
villages. 

The respondent admitted that he had executed a kabuliat 
in favour of the appellant, that he had been placed in possession 
of the villages and had collected the rents. 

The claim however was resisted on the ground that the 
relation of landlord and tenant, or thekadar, did not exist 
between the parties, inasmuch as there had been no registered 
lease, executed by the appellant in favour of respondent as 
required bj law. 

The Courts.below accepted this plea and dismissed the 
suit. 

The questions which arise in appeal are : — 

(1) Is the respondent a legally constituted thekadar, 
lessee, or tenant liable to pay rent ? 

(2) Is the defence raised in this case barred by the 
principle of re^jvdicaia ? 

(3) Is the respondent's defence barred on the ground of 
estoppel by conduct ? 

With regard to the first point the learned District Judge 
has held,^relying on the case of Jang Bahadur Singh v. Ehsan 
Alt (1) that the lease now in question was not a lease for 
agricultural purposes within the meaning of s. 117 of the 
Transfer of Property Act and that therefore chapter V of the 
Act applied, and that the lease should under s. 107 have been 
by a registered instrument. On the ruling in the case of 
JSand Lai v. Hanuman Das (2) he has held that the kabuliat 
executed by the respondent cannot be considered to be a lease 
within the meaning of s. 107 ; that there being no valid lease, 
the appellant is not a lessor, and that the relation of landlord 
and tenant not subsisting he cannot claim rent. 



(1) 6 Oudb Cases, 222. 



(2) All. W. N. 1904 p. 46. 
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Hon'ble 



The first point taken in argument is that the lease was Mabiuaja Siv 
one for agricnltaral purposes and therefore the Transfer of j, ^^^^^ 
Property Act does not apply. v. 

The learned Counsel for the appellant contends that a lease , 
for agricultural purposes includes not merely one under which 
the lessee cultivates the lands himself, but also a lease under 
which the lessee can get the cultivation done by others ; and 
that therefore a lease such as the one in suit, under which the 
former can collect rents from tenants, eject them, re-let the 
land or cultivate it himself, is a lease for agricultural purposes. 

The argument is ingenious but I am not prepared to 
accept it. I think chapter Y of the Transfer of Property 
Act must apply to such leases as that now under consideration. 
In the Allahabad ruling above quoted Mr. Justice Blair held 
that in order to comply with the provisions of the Transfer of 
Property Act there must be a lease executed by the lessor, 
following a ruling of two other learned judges, that, where 
the letting was for more than one year, the execution of a 
kabuliat by the tenant, there being no patta^ and no acceptance 
of the kabuliai in writing, does not constitute a lease, under 
the Transfer of Property Act. 

Mr. Justice Banerji would not commit himself to this 
opinion, having regard to the common practice in these pro* 
vinces of treating a kahuliat as an instrument creating a tenancy 
and the general unsettlement of titles which might follow such 
a ruling. I am inclined to follow Mr. Justice Banerji. 

The kabuliat now in question is not a mere counterpart of 
a lease executed on a stamp of one rupee. It is a document 
executed on the full stamp payable for a lease* 

If there had been an acceptance of it in writing the ' : £ 
judges of the High Court would, apparently, ha- : ^ 
such a document good as a lease. 

But in the present case there has been more than a m *- 
acceptance of it in writing. It was followed by a delivery o£ 
possession of the property and an acceptance of paymcu^ 
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Hon'ble 
Maharaja Sir 

Partab 
Kandn Singh 

r. 
BaghoBehari, 



according to it. Section 107 of the Transfer of Property Act 
does not specifically lay down that the lease must be by a regis- 
tered instrument executed by the lessor, and having regard 
to the prevailing practice in these provinces, I think that a 
duly stamped registered instrument executed by the lessee 
and accepted by the lessor either in writing or by his 
acts constitutes a good lease and establishes the relation of 
landlord and tenant between the parties. I may observe, 
though it was not suggested by the learned counsel for the 
appellant, that the prevailing practice appears to have a found- 
ation in law inasmuch as in s. 2 (16) of the Stamp Act a lease 
is said to include (a) a patta and (6) a hahuliat or other under- 
taking in writing to pay rent for immovable property; therefore 
a hahuliat by itself is a lease, and the report of the Select 
Committee of 1878 establishes that this was the intention of 
the Legislature. 

After this finding I do not think it necessary to discuss 
at great length the question of res judicata or to review all 
the authorities which have been cited. The appellant brought 
a suit for arrears of rent against the respondent on the lease 
now in question. The respondent never raised the defence 
that there was no valid lease and a decree was passed for an 
amount agreed upon by the parties. In the decree the words 
^^babat theha^ ' were used. The learned District Judge relying 
on a passage in a commentary on the law of res judicata has, 
on the strength of an English decision, held that res judicata 
signifies that the Court has after argument and consideration 
come to a decision on a contested matter. The case referred 
to was considered by this Court in Muhammad Ismael 
Khan V. Abdul Rahman Khan (1) and it was held that a 
matter might become res judicata in consequence of a decision 
founded on a compromise. 

The learned pleader for the respondent has practically not 
attempted to support the view of the Judge. It appears to 
me that the matter is exceedingly simple. The respondent 



(1) 2 Oudh Cases p. 28 at p. 32. 
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being sued for rent on this very lease made no defence at all and ^r^°° ^%. 
it was decided that he was liable to pay by a decree for rent Partab 
being passed. I consider that in that case he might have ^, 

raised the defence now set np. Had it been raised and been R»«^^i^a"' 
successful the appellant would have snrely taken prompt steps 
to oust respondent from the property, and would not have 
permitted him to mn heavily into arrears of rent. 

Therefore the respondent ought to have raised the plea 
and let the appellant know the position he claimed. The 
question of the liability to pay rent was substantially in issue 
in the former case and was disposed of. Differing from the 
lower appellate Court I find that the defence is barred by the 
principle oi res judicata. 

I do not think necessary to consider the question of 
estoppel. 

In the above views I allow the appeal and decree the 
claim with proportionate costs for the amount found due by the 
Court of first instance, Bai Bahadur Sri Bam for appellant 
having stated that he accepts this amount. 
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EXECUTION OF DECREE APPEAL, No. 17 OF 1904.* 



Before Mr. Chamier. 



1904. Lala Bansidhar {Decree-holder) v. Chaudhrain Zbb-uk- 

May 25. ^igg^ anj another {Judgment-debtors). 



Allowance of ward granted by Court of Wards, attachment 
of in execution of decree against him — Code of Civil Procedure, 
s. 266 — Northr Western Provinces and Oudh Court of Wards 
Act, 1899, s. 22. 



A mm allowed by the Conrt of Wards under s. 22 of the North- Western 
Provinces and Oudh Conrt of Wards Act, 1899, in respect of the expenses of a 
ward and of his family and d^>endent8, is not a debt within the meaning of the 
first paragraph of s. 266 of the Code of Civil Procedure, and cannot be 
attached in execution of a decree obtained against them« 



For Appellant. — Mr. E. Manuel. 

For Respondents. — B. Gokul Prasad. 

Chamier, A. J. C. — The question for decision in this 
appeal is whether a sum allowed by the Court of Wards for 
the expenses of a ward and her son can be attached in execution 
of a decree obtained against them. The estate of the ward 
Chaudhrain Zeb-un-nissa has been under the management of the 
Court of Wards for several years. In December 1900 the 
ward and her son Shafiq-ul-zaman executed a bond in favour of 
the appellant, wlio brought a suit upon it, and obtained a decree 
against both the executants on 30th September 1902. The suit 
should not have been decreed against the ward, for section 34 
of the North- Western Provinces and Oudh Court of Warda 
Act 1899 provides that a ward shall not be competent to enter 

* Against the decree of M. Jwala Prasad, Subordinate Judge, Bar a Banki, 
dated 1st December 1903. 
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into any contract which may involve him in pecuniary liability. BanSuhar 
However, the decree was passed as stated. Under section 22 ^* 

of the same Act, "The Court of Wards may, from time to time, Zeb-un-nissa 
" determine what sums shall be allowed in respect of the ^^^^ ^^* 

^* expenses of any ward and of his family and dependents." 
The Court of Wards have been allowing the ward Rs. 500 and 
her son Bs. 100 per mensem under this section, and these are 
the sums which the decree-holder seeks to attach. The Court 
below has rejected the application of the decree-holder. It 
appears to me that its order is unquestionably right. The 
allowances of the ward and her son are. certainly not debts 
within the meaning of the first paragraph of section 266 of 
the Code of Civil Procedure, and I do not think they can be 
brought within this paragraph at alK The money when 
handed over to the judgment-debtors might perhaps be attached 
as money, but the decree-holder does not seek to attach any 
money, and in practice the attachment of money as such is 
found to be attended with many difficulties. The Court below 
rejected the application upon the ground that attachment of 
the allowances was forbidden by clauses (k) and (I) of the first 
provision to section 266 of the Code of Civil Procedure. In 
my opinion the allowances in question do not even come 
within these clauses for the judgment-debtors have no right 
contingent or existing to the allowances in question. The 
appeal is dismissed with cost«. 
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FIRST CIVIL APPEAL, No. 116 OF 1901. * 



Before Mr. Chamier. 



1903 ^^^^ Ahmad Raza Khan {Plaintiff) v. Mirza Ali Hus- 

JuNB 4. SAIN AND OTHERS (Defendants). 



Disqualified proprietor^ suit against^ in his oum name — 
Collector^ entry in record of the name of after limitation — Act 
XIX of 1873 — Heritable wasika to be taken into account in 
ascertaining husband^ s property for fixing dower — Oudh Laws 
Act^ s. 5 — Disposal by unll of dower fixed by Court — Mahomedan 
Law. 



The defendant at his marriage agreed to pay his wife H Bs. 1,25,000 as 
dower. Of this sam H by her will bequeathed Rs. 80,000 to the plaintiff 
and W in equal shares. S died in NoTember 1896 leaving no property 
except her dower debt. The plaintiff sued the defendant for his share 
of the legacy. The defendant was at the date of the suit a disqualified pro- 
prietor whose estate was in charge of the Court of Wards, and the suit (which 
Mras filed on the last day of limitation) was brought against him in his own 
name instead of in the name of the Collector of the District in which the suit 
was instituted. The name of the Collector was not entered on the record 
till after the period of limitation had expired. The Court reduced the amount 
of dower to Bs. 7,500. 

Held, that having regard to the provisions of Act XIX of 1873 (N.-W.-P, 
Land-Revenue Act) the disqualified proprietor was the real defendant, that no 
new party was added when the name of the Collector was entered on the 
record, and that therefore the suit was not barred by limitation. 

Held, that a heritable ukuiqa should be taken into account in ascertain- 
ing the means of the husband under s. 6 of the Oudh Laws Act 

Held, that under the Mahomedan Law H could not dispose by will of 
more than one third of the amount of dower fixed by the Court. 

* Against the decree of M. Jwala Persbad, Subordinate Judge, Lucknow 
dated 26th March 1901. 
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Fob Appellant. — S. Sliahenshdh Husain. 
For Respondent No. 1. — P. Janki Nath. 
For Respondent No. 2. — B. N, N. Ghoshal. 
Chamibr, a. J. C. — ^The defendant Ali Hussain at his mar- 
riage agreed to pay liis wife Haji Begam Rs. 1,25,000 as 
dower. Of this sum the wife by her will bequeathed Rs. 15,000 
to the plaintiff and a like sam to the defendant Waris Ali Khan. 
She died on November 24th 1896. In the present suit institut- 
ed on November 24th 1899 the plaintiff who concedes that the 
amount of the dower must be reduced un^or s. 5 of the Oudb 
Laws Act claims a decree for Rs. 5,500. The Subordinate 
Judge under the section just quoted fixed the dower at Rs. 
10,000 and held that the plaintiff would have been entitled 
to a decree for -j^f of that sum ue. Rs. 1,200 but that the suit 
was barred by limitation. The plaintiff appeals. The reason 
why the suit is said to be barred by limitation is that 
although the defendant Ali flussain was at the date of the suit 
a disqualified proprietor whose estate was in charge of the 
Court of Wards the suit (which was filed on the last day of 
limitation) was brought against Ali Hussain in his own name 
instead of in the name of the Collector of Cawnpore, the dis- 
trict in which the suit was originally instituted, and the name 
of the Collector was not entered on the record till after the 
period of limitation had expired. The Subordinate Judge held 
that the entry of the Collector's name in the plaint was 
equivalent to adding a new party to the suit. In my opinion 
this is an erroneous view. Act XIX of 1873 provided that ali 
disqualified proprietors whose property is in charge of the Court 
of Wards and for whom guardians had been appointed should 
sue and be sued in Civil Courts by and in the name of their 
guardians and that disqualified proprietors for whom guardians 
had not been appointed should sue and be sued in the name of 
the Collector of the district in which the suit was brought* 
This provision is so w^orded as to shew that the person suing 
or being sued is the person really interested t. e. the disqualified 
propriej^pn The |pardiw of ^ disqualified pri^rietor f» a role 



Syed Ahmad 
Baza Khan 

V. 

Mirza Ali 

Hussain and 

others. 
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Byed Ahmad 
Baza Khan 

Mirza AU 

Hussain and 

others. 



has no control over the litigation which is of coarse conducted 
nnder the orders of the Court of Wards. The Collector of the 
district in which the suit is brought is not necessarily, a person 
who has anything to do with the disqualified proprietor or his 
property. In practice all that he does is to pass on notices 
or sign papers unless the estate of the ward is in his own 
district in which case of course he is to some extent responsible 
for the conduct of the litigation. It appears to me that the real 
plaintifiE or defendant is the disqualified proprietor and that 
there is no real distinction in principle between the case of a 
disqualified proprietor suing or being sued in the name of his 
guardian or the Collector of the district and the case of a minor 
represented by his next friend or guardian or the case of a 
lunatic represented by his committee. It has been held both 
in England and in India that a next friend is not a party to 
the suit. 

In myiDpiiiion no new party was added when the name 
of the Collector was enteml 4m the record. None of the cases 
cited in the judgment of the Court below beaTsmiy rtmmkimaoe 
to this case but I may refer to the decision of the Privy 
Council in Ashar/l Lai v. Deputy Commissioner^ Bara Banki 
where their Lordships say that if the disqualified proprietor 
should have been sued by his guardian insteaci of by the Deputy 
Commissioner an objection to the maintenance of the suit on such 
a ground would be of the flimsiest character. If a plaintiff 
were to sue a disqualified proprietor in the name of his supposed 
guardian and it were to turn out that no guardian had been 
appointed or having been appointed had been removed and the 
name of the Collector were then entered on the record I 
suppose that no one would seriously contend that a new party 
had been added. Both in the case supposed and in the present 
case the entry of the name of the Collector is in my opinion 
nothing more than the correction of a misdescription. I hold 
that the suit was filed within time and must be disposed of on 
the merits. 

The defendant contends that the value of Ali Hussain's 
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Estate has been underestimated by the Court below, which fixed 
it at Rs. 20,000. It is pointed oat that the Conrt did not take 
his toasika into account. In the case of Muzzaffar Hussain v. 
Abtda Begam (1) decided on January 8th 1895 it was held 
that a heritable toasika should be taken into account in 
ascertaining the means of the husband under s. 5 of the Oudh 
Laws Act. The amount of the tvasikd is Rs. 14-12-0 per 
mensem of which the capitalised value is not less ttian Rs. 2,500. 
The lower Court's valuation of the rest of the property has not 
been seriously challenged. I theref oire hold that the estate of 
Ali Hussain is worth Rs. 22,500. But having regard to the 
status of the wife who was the daughter of an unmarried 
slave-girl I consider that the amoimt of dower should not 
exceed Rs. 7,500. I consider that the amount fixed by the 
Court below, Rs. 10,000, is excessive being one half of the estate. 

It was pleaded that as Haji Begam could not under the 
Mahomedan Law dbpose by will of more than one-third of her 
property, and as it is admitted that she had no property 
except ber dower debt the will would only hold good for 
a sum of Rs. 8,383-5-4. The Subordinate Judge held that 
Haji Begam had power to dispose of one-third of Rs. 1,25,000 
because that was the amount of the dower debt. This view 
appears to me to defeat the intention of the Muhamedan Law. 
Haji Begam was never at any time entitled to the sum of Rs. 
1,25,000. The value of the dower debt must be taken to be 
Rs. 7,500 and therefore in my opinion that must be considered 
to be the value of her property. It was admitted before me 
that she had no property, other than her dower debt. 

The clause of the will containing the bequest to the plaint- 
iff and Waris Ali Khan is as follows:— 

" Out of my dower debt amounting to Rs. 1,25,000 due 
" from my husband I bequeath Rs. 30,000 to Ahmad Raza 
** Khan and Waris Ali Khan. They will be entitled to this 
** sum in equal shares and will be entitled to recover it from my 
*' husband." 



Sired Ahmad 
BataEhaa 

MirzaAti 

Hussain and 

others. 



(1) F. C. A. No. 29 Of WW. 
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The testatrix does not dispose of the rest of her dower and 

therefore I do not understand why the Subordinate Judge 

held that the legacies to the plaintiff and Waris Ali Khan 

should be ^ of the amount allowed as dower. The testatrix does 

no 
not say that the legatees shall be entitled to j^^ of the dower 

but she leaves them Rs. 30,000 to be paid out of the dower 
debt. Had she been entitled to dispose of Rs. 7,500 the 
legatees would have been entitled to Rs. 8|750 each but as she 
was able to dispose of only Rs. 2,500, each of them is entitled 
to Rs, 1,250 only. For these reasons I set aside the decree of the 
Court below and pass a decree in favour of the plaintiff against 
the second defendant for Ra. 1,250. As the amount claimed 
by the plaintiff was plainly excessive I direct that the plaintiff 
and the second defendant (the Collector representing Ali 
Hussain) receive and pay proportionate costs, I may add that at 
the close of the arguments the Government Pleader stated that 
a suit had been brought against Ali Hussain which if successful 
would deprive him of the whole of his estate. Hiere is no 
evidence of any such suit and this appeal must be disposed of on 
the materials on the record. 
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SECOND CIVIL APPEAL, No. 458 OF 1903.* 



Before Mr. Chamier, 



Hazari (Defendant) v. Lallu and another (Plaintiffs)* 1904 
June 4. 

Contract respecting minor's estate made by Us natural 
guardian not void but voidable — Contract between plaintiff and 
third party^ on what grounds defendant can question validity 
of. 



A sale or mortgage o! or other dealing with a minor's estate by a de facto 
and natural guardian is not a nullity ; it is not void but only Toidable and 
only the minor or his representatives can ratify it or avoid it ; and the same 
is the case with a certificated guardian who deals with his ward's estate 
without the sanction of the Gowxt, 

A volunteer cannot as plaintiff avoid a transaction which does not concern 
him, and a defendant can always resist a suit upon the ground that no right 
OP title at all has passed to the plaintiff or that an assignment to the plaintiff 
was made to defraud the defendant or was illegal or void or opposed to pubUc 
policy; but where an assignment is in law sufficient to pass title to the 
plaintiff and is not illegal or void or opposed to public policy or a fraud upon 
the defendant but is only voidable at the instance of a third party on the 
ground of undue influence, failure of consideration or the Uke, then the defend- 
ant cannot challenge the validity of the assignment unless a trial of the 
question of its vaUdity is necessary for his protection, in which case the person 
who has the right to ratify or avoid the assignment should be made a party to 
the suit and tlje validity of the assignment tried out. 



Fob Appellant.— Pt. Atakhan Lai. 

For Respondents.— B. Basdeo Lai andU. Mohamed 

Nasim. 

Chamier, A. J. C— This was a suit for possession of a 

share in a mahal. The plaintiflFs claimed to be entitled to the 

property by virtue of a deed of sale in their favour executed 

by one Mahadfeo as guardian of his niece Ram Piari who was 

* Against the decree of Babu Bam Pershad, Subordinate Judge, Kheri, date? 

ltJ''f^l^^l\'^T'^ '^'^'^^ ^ ^^ Mojuumnad Jsmail, Mimaif, 
Wen, dated 17th June 1903, i-*— -t «.h«p«, 
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Hazari ^^jj^jj ^ minor. The defendant resisted the suit upon a number 
Lallu and of grounds ot which one was that Mahadeo had no authority 
to sell the property to the plaintiflEs. Both the Courts below 
have rejected this defence holding that the defendant has no 
concern with the validity of the sale to the plaintiffs. The 
defendant has appealed upon several grounds but the only 
ground which has been pressed is that the defendant was 
entitled to question the validity of the sale to the plaintiffs and 
that the sale was invalid. 

There can be no doubt that the defendant was entitled to 
show, if he could, that the plaintiffs acquired no title under the 
sale-deed executed by Mahadeo, but it is admitted that Mahadeo 
was the nearest male relative and the de facto and natural 
guardian of Ram Piare, and therefore he had power to deal 
with the property, albeit a limited and qualified power to be 
exercised only in case of need or for the benefit of the 
minor's estate— £?anooman Pershad Pandey^s case (1) A 
sale or mortgage of or other dealing with a minor's estate by 
a de facto and natural guardian is not a nullity ; it is not void 
but only voidable and only the minor or his representatives 
can ratify it or avoid it (See Trevelyan on Minors, Chapters 
XVn and XXI). This is well settled law and the same is the 
case with a certificated guardian who deals with his ward's 
estate without the sanction of the Court (^See Act VIII of 1890 
8. 30.) A voidable act takes its full and proper legal effect 
unless and until it is disputed and set aside by some person 
entitled so to do (Pollock on Contracts, TH Edition p. 9). On 
principle it seems to me that the plaintiffs' title which has not yet 
been challenged by the minor must prevail against the defend- 
ant who is a mere trespasser. The authorities also seem to 
show clearly that the plaintiffs are entitled to succeed. In Ban 
Ram V. Jitan Ram (2) the plaintiffs who had purchased the 
rights of a minor at an auction sued tor possession ; the defend- 
ants claimed to be entitled to retain possession under a mortgage 
executed by the minor several years before the auction. 



(1) 6 Moo. I. A., 393 at 423. (2) 3 B. L. B., A. C. 426. 
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In those days and indeed until quite recently {see T. L. R., SO 
Calc; 5^9, P. C.) it was held in Calctltta that a minor's contract 
Was voidable not void. Treating the mortgage as a voidable 
transaction the Court held that it; was binding upon the plaintiffs 
until it was avoided by the minor. In Sadashiv v. Trimbak 
(1) Sir C. Farran and Kanade J. taking the same view of a 
minor's deed of release held that being voidable only at the 
option of the minor it was valid against judgment-creditors 
whose debts were of dates subsequent to the minor's deed 
under which the defendant claimed title. The same rule holds 
good in the case of any transaction which is voidable only and 
not void. Thus a contract or transfer of property may be set 
aside on the ground of undue influence but the jurisdiction 
of Court in such cases will not be exercised at the suit of third 
persons. Therefore a Court will not refuse to pay a fund, 
at the request of the petitioner entitled thereto, to the trustees 
of a deed of gift previously executed by the petitioner, because 
third parties suggest that the gift was not freely made (see 
Metcalfe's Trusty 2 De Otex Jones and Smith 122). I applied 
this rule in the case of Mahmud Khan v. Tulsi Ram^ (2) 
where the respondent pleaded that a deed of sale under 
which the plaintiff claimed title had been procured by undue 
influence brought to bear by the plaintiff's vendor upon 
the guardian of a minor. Purchases made by solicitors 
from their clients can almost always be challenged but 
if a solicitor purchases an annuity from his client and 
institutes a suit against third parties to recover payment 
such third parties cannot sustain an objection to the purchase; 
tte client alone can sustain the objection (Knight v. 
Bowyer (3). Similarly where an assignee sues on his 
assignment and proves it a third party defendant cannot 
resist the suit on the ground that there was no consideration 
[see Kazim Sosain Khan v. Achal Ram (4) followed by me 
in Ram Lai v. Bachanu (5)] and Kachu v. Kachoba (6). The 

(1) • 1. L. K., 23 Bom., 146. (2) S. C. A., 186 of 1903. 

(3) 27 Law Journal, Chancery 520. (4) 2 O. C. 149 at pp. 176 and 192. 

(6) S. C. Appeal, 342 of 1901. (6) 10 Bom. H, C. B. 491. 



fiaEari 

*'• 

liallu and 

other* 
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Hazari learned pleader for the defendant relies upon the cases of 
Lalln'and Manishanker v. Bai Mult (1), Honapa v. Mhalpaiy (2) Datta- 

^ ^^* ram v. Gangaram (3), Anant v. Sadasheo (4) and S^ed Nrnrul 
Hasan v. Wazir Mirza (5) but all these cases are clearly 
distinguishable. In the first of them the defendants were the 
mortgagors of property and the plaintiflF claimed under an 
assignment executed by the widow of the mortgagee as natural 
guardian of the minor son of the mortgagee. The Court said 
that although as a rule when an assignee sues on his assignment 
and proves it the defendant cannot object that there was no 
consideration yet when the assignment is on behalf of a minor 
and it is necessary for the protection of the defendants that the 
question should be so tried as to bind the minor, the minor 
should be made a party to the suit otherwise the mortgagors 
would not be protected. The second case was of the same 
character; the defendant was the drawer of a hundi and the 
plaintifiE claimed under an assignment from the widow of the 
payee acting as guardian of her minor sons ; the Court held 
that it was necessary for the protection of the defendant that 
the question of the validity of the assignment should be tried. 
In the third case the defendant was a mortgagee from the late 
owner of the property. The suit was one for redemption by 
a person claiming under a second mortgage executed without 
permission by the certificated guardian of the minor son of the 
owner. The Court said that it could make no difference to the 
defendant whether he was paid by the plaintiff or any other 
person but the suit was remanded in order that the minor 
might be made a party and the validity of the second mortgage 
tried. Apparently the Court thought that under s. 85 of the 
Transfer of Property Act the owner of the property was a 
necessary party and the object of the remand was that the 
question of the validity of the second niortgage should be 
decided once and for all. All that was held in the fourth case 

was that when a person suing in ejectment claims title under 

» -^ 

(1) I. L. R., 12 Bom., 686. (2) I. L. R., 15 Bom., 259, 

(3) I. L. R., 23 Bom., 287. (4) 1 Bom. L, Jt., 58. 

(5) 6 0,0,36?. 
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a deed of sale the defendant may prove that the deed does not 
represent a real transaction but it is a mere sham conveying no 
title at all. In the fifth and last case it was held that a mort- 
gagor was entitled to put to proof of his title any person other 
than the original mortgagee and might defeat the suit upon 
showing that what purported to be a transfer of the mortgagee's 
rights was in law inoperative. In that particular case the 
plaintiff failed because the document under which he claimed 
ought to have been but had not been registered. Therefore the 
fourth and fifth cases only show that a defendant can defeat a 
suit upon showing that no title at all has passed to the plaintiff. 
The first and second cases show that where it is necessary for 
the protection of the defendant that the question of the validity 
of an assignment to the plaintiff should be tried that question 
must be tried, and in the third case although it was not necess- 
ary for the protection of the defendant that the validity of the 
second mortgage should be tried yet the Court held that tho 
question should be tried in view of the provisions of s. 85 of 
the Transfer of Property Act 

It appears to me that the cases which I have cited show 
that a volunteer cannot as plaintiff avoid a transaction which 
does not concern him, that a defendant can always resist a suit 
upon the ground that no right or title at all has passed to the 
plaintiff or that an assignment to the plaintiff was made to 
defraud the defendant or was illegal or void or opposed to 
public policy, but that where an assignment is in the law suffi- 
cient to pass title to the plaintiff and is not illegal or void or 
opposed to public policy or a fraud upon the defendant but is 
only voidable at the instance of a third party on the ground 
of undue influence, failure of consideration or the like then the 
defendant cannot challenge the validity of the assignment unless 
a trial of the question of its validity is necessary for his pro- 
tection, as where the defendant is a debtor bound at his peril 
to pay his debt to the person entitled to receive it. In such a 
case the -person who has the right to ratify or avoid the assign- 
ment should be made a party to the suit and the validity of the 
assignment tried out. 



Hazari 

r. 

Lallu and 

others. 
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^^^^ In the present case the defendant is a mere trespasser* 

LaUn oBd As against him the title of the plaintiffs is good until it ia 

8acees»fnllj assailed hj a third person. Therefore the defend' 

ant cannot challenge the validity of the as^gfmvent to the 

plaintiffs on the ground stated* 

For these reasons I agree ^ith the Courts below and 
dismiss this appeal with costs. 
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SECOND CIVIL APPEAL No. 227 OF 1903.* 



Mr^ Wells and Mr, Rustomjee. 



1904, 
Thakur Chhatardhari Singh (Plaintiff) r, B hag wan Din Junk '& 

(Defendant). 



Declaration that defendant is an ordinary tenant^ suit for — 
Limitation for declaratory ^t by landlord against tenant after 
forder of Revenue Court cancelling notice of ejectment — Indian 
Limitation Acl^ Schedule ii^ art, 120. 



The plaintiff sued to have it declared that the defendant was an ordinary 
tenant of the land in suit. The plaintiff had served the defendant with a 
motice of ejectment which he resisted, claiming an under-proprietary right, 
and the notice was cancelled on the ground that he was something more than 
a tenant. 

Held^ that the period of limitation should run £rom the date of the order 
of the Bevenxie Court cancelling tlje notice and not from the date of the peti- 
tion of objecftions in wkick the defendant alleged that he had certain rights. 



For Appkllant. — Mirza Sami-ul-lak Beg^ Mr. R. Manuel 
Itolding brief of 

For Respondent. — B. liar Dayal. 

Wells, 0. J. 0. — The plaintiff appellant sued to liave it 
declared tliat tlie respondent was an ordinary tenant o£ tlie 
land in suit. The plaintiff had served the defendant ^ith a 
Dotice o£ ejectment which ho resisted, claiming an under-pro- 
prietary riglit, and the notice was cancelled on the ground that 
he was something moi*e than a mere tenant. It is admitted 
that art. 120 of iho second Scliedule of Ave Limitation Act 
applies to this case and the question which has caused the case 
to he referixjd to tliis Bench by our leaincd collcagne, Mr, 



• Against the decree of Kuar Parmanand, Rac Bahadur, Subordinate Juilgc, 
riae Rarcli, dated 14th Ai)ril 190?, confirming the decree of I>abn Matl^urA 
FiiLsad, AIua»iif, lUie J3«icli, <latc(l 20tJi Dcccavbtr 1902. 
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Thaknr 
Chhatanlhari 

r. 
Bhagjwan 



Oliamier, is whether the period o£ limitation should run from 
the date of the order of the Revenue Court cancelling the 
notice, or from the date of the petition of objection in which 
the respondent alleged that he had certain rights. 

In the case of Thakur Gajraj Siyifjfh v. Musammat Phuljliari 
(1) Mr. Chamier observed : — *' When a tenant holding from 
" year to year denies his landlord's title or sets up a permanent 
" lease the landlord need not sue for a declaration, his obvious 
" course is to take proceedings to eject the tenant. This is 

" the course the plain tiflE took in the present case It 

" was the decision of the Revenue Court which forced the 
" plaintiff to institute the present suit. Had he sued before 
*' the decision of the Revenue Court his suit might well have 
" been thrown out as unnecessary, for a Civil Court will not 
" entertain a suit for a declaration when another and more 
'' effective remedy is open to the plaintiff." 

In this view Mr. Chamier held that limitation would 
run from the date of the Revenue Court's order. He has 
referred the present case because he thinks there appears to be 
conflict between his decision quoted above and that of Mr. 
Blennerhassett, Ham Fakir v. Haja Rampal Singh (2), 
In that case Mr. Blennerhassett observed : — " A suit 
" of this character should hjive been brought within six 
" years from the time when the defendant put forward his 
" claim." 

But it does not appear that Mr. Blennerhassett ever consi- 
dered the nice question as to whether limitation should run 
from the date on which the claim was first put forward or from 
the date of the order of the Revenue Court thereon. He notes 
that the lease, on which the objector to the notice of ejectment 
claimed, was put forward in October 1878, no date being 
specified, and the notice of ejectment was cancelled on October 
20th, 1878. The suit for declaration was brought in 1896 on a 
cause of action which was alleged to have arisen in 1893. 



(1) F. C. A. No. IS of 1902. 



(2) Stv )iul Appeal No. 229 of 1897. 
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So the question now at issue was not really before Mr. 
Blennerhassett and was not therefore probably contemplated by 
him« It does not therefore appear to me that there has been 
any real conflict between the opinion of my learned colleague 
and his learned predecessor. 

The point for determination is whether it is the mere 
assertion that a man has a certain right or the finding of the 
Revenue Court that there is some foundation for that assertion 
which gives a cause of action, or, in other words, the "right 
to sue/* tor a declaratory decree, or obliges the landlord to 
bring such a suit to prevent an under-proprietary title being 
claimed through adverse possession. 

There have been probably thousands of cases in Oudh in 
which, on being served with a notice or sued for rent, the 
alleged tenant commences by saying that the land is his ^V or 
sTiankalp. The notice is upheld or the rent decreed. The 
tenant goes on quietly holding and paying his rent. Can it be 
suggested that In all these cases the landlord could or ought 
to sue for a declaratory decree to establish his title ? And why 
not? Because the allegations of the tenant are mere verbiage 
and can be disregarded in the face of the decision of the 
Bevenue Conrt. 

It is an adverse decision of the Revenue Court which 
makes it necessary for the landlord to sue, which gives him a 
reason for suing, which, in other words, gives him a cause of 
action, in short a right to sue. 

Mr. Manuel for the appellant has referred to the case of 
Striniathoo and others v. Dorasinga Tevar, a Privy Council rul- 
ing reported in 15 B. L. R. p. 83. In that ruling the case of the 
Raja of Pachete is referred to on p. 101. He had brought a 
suit to have it declared that the defendants had not a brahmottara 
tenure which they claimed. In consequence of this declaration 
he could get no relief as he was in full possession of the land. 
Their Lordships in that case aflSrmed the now well-known 
principle that a declaratory decree cannot be made unless there 
be a right to consequential relief capable of being had in the 
same Court, or, in certain cases, in some other Court. 



Thakar 

Chhatflidhari 

Singh 

r. 

Bhagwan 

Din. 
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ChUarardbaii ^^^ ^'*® present case the plaiiitifP, will be eutitled to 

Siiigb. relief in consequence of getting a declaratory decree. He will 

Bhaj,'wan now Ix; entitled to get the defendant ejected by a Revenue 
Court, And therefore he is entitled to bring this suit. 

But if the Revenue Court had upheld the notice the plaintiff 
would not have been entitled to any relief in consequence of 
getting a declaratory decree, because he had already got from 
the Revenue Court all the relief tliat he could want or expect. 
He would have been considered to bo unnecessarily harassing 
his tenant with litigation in bringing a suit for declaration. 
He therefoi-e could not have brought this suit for a declara- 
tion but for the order of the Revenue Court against him. 

In support of his contention Mr. Manuel has referred us to 
I. L. R., 1 All., p. 688 (see p. 705), I. L. R., 8 All., p. 70 
(see p. 76), I. L. R., 21 Bom., p. 509 (see p. 516), I. L. R., 27 
Calc, p. 165 (see p. 165), 1. 1^ R., 25 Mad., p. 507 (see p. 511) 
but I do not think it necessary to discuss these authorities. 
For the reasons stated above I have no hesitation in holding 
that tlie view taken by Mr. Chamier in Thahur Gajrag Singh 
V. AJusammat Pkuljhari is correct and that in such a case as the 
present the limihition should run from the date of the Revenue 
Court's order cancelling notice. 

I would therefore allow the appeal and setting aside the 
decree of both the Courts below remand the case to the Court 
of first instance, through the Court of first appeal, under s. 562, 
Civil Procedure Code for disposal on its merits. A certificate 
for refund of the court-fee on memorandum of appeal to this 
C'Ourt will be given to the appellant and the Subordinate 
Judge should grant a similar certificate in respect of the 
memorandum in his Court. The other costs in both Courts 
will follow the result of the case. 

RusTOMJKK, A. J. C. — I agree entirely in the order proposed. 
The * right to sue' must be held to accrue to a party from the 
time tlic Revenue Court drcidos the matter to which he is a 
party advers<»ly to him. 
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CRIMINAL APPEAL, No. 157 OF 1904.* 



Before Mr. Wells and Mr, Bxistoinjee. 



Chedan v. King-Emperor. 1904 

^ _^ June 6. 

Statement of accused^ recording of before evidence for 
prosecution — Accused^ examination of in the nature of cross- 
examination — Code of Criminal Procedure^ ss» 164 and 364, 

To recofli the Btaf^^m<^nt of an accused iperson under s.;I64, Criminal PrO' 
rodnre Code, betore any sort of evidence lot prosccotlon has been taken is 
contrary to law. 

It is opposed to the^principles of English justice to commence proceedings 
by subjecting an accused person, who has not offered to make a confession, to 
a searching cross-examination; and in examining an accused under s. 364, 
rtiminal Procedure Code, it would not be fair to put him such a question as 
•• If you did not commit the murder who did?" 



For Appellant — No one. 

For Crown — The Government Pleader. 

Wells, 0. J. C, and Rdstomjbb, A. J. C. — * * * *Froni 
an inspection of the Magistrate's record it would appear that he 
recorded the statement of the accused under 8.164, Criminal 
Procedure Code, before any sort of evidence, for prosecution 
had been taken in the case. This procedure seems to us to be 
quite contrary to law and should not be adopted in future. 
The same view of the law was taken in the case of Queen 
Empress v Viran and others (1) more specially with reference 
to the remarks made on page 228 in the paragraph beginning 
*'0n the 5th June when the prisoners" etc. etc. This ruling 
was looked on with approval by Maclean, C. J. and Banerji J., 
in Queen Empress v. Bhairab Clmnder Chuherbutty (2). 



* Against the order of B. Lindsay Es(1m Sessions J udi,% Sitapui- dated 12lh 
May 1901. 

(1) 1. L. i;. y. Mad., 224 (2) \1 C. W. N. 702. 
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It is opposed to the principles o£ English justice to 
King- commence proceedings by subjecting an accused person, who 
has not offered to make a confession, to a searching cross- 
examination, as was done in this case, and even in examining an 
accused under s. 364, Criminal Procedure Code, it would not 
be fair to put him such a question as '^If you did not commit 
these murders who did?" 
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MISCELLANEOUS APPEAL, No. 21 ot 1904.* 



Before Mr, Rustomjee and Mr. Chamier, 



Abdul Wahid Khan (Defendant) y v. Sadiq Ali Khan 1904 
and others (Plaintiffs). ^^^ 31. 



Plaintiffs addition of after commencement of suit — Bond 
fide mistake^ institution of suit through — Code of Civil Procedure^ 
section 27, 



The original plaintiffs claimed title to the property in suit under a tarn- 
liknama executed in their favour by their father, B. The defendant denied 
that the plaintiffs had any title to the property in suit; he did not plead that 
the tamUknamn did not coyer the property in soit and did not at any time 
ask for an issne as to the effect of the tamlihntma. In the course of the 
arguments the defendant contended that the plaintiffs had acquired no title to 
the property in suit from their father, firstly, because the property in suit was 
not included in the Umlihnama^ and secondly, because possession had not 
passed upon the execution of that document. Ji then presented a petition that 
be might be added as a plaintiff, and his sons made the same request. 

Upon the facts of the case the Court held that the suit was commenced 
as it was through a bona fide mistake on the part of the plaintiffs within 
the meaning of s, 27 of the Code of Ciyil Procedure. 

Held further, that the case came within s. 27 which allows an addition or 
substitution of a plaintiff ** at any stage of the case," and that B was rightly 
added as a plaintiff. 



For Appellant, — M. Mohammad Nasim. 

For Rbspondbnt. — Mr. Nabi Ullah and B. Gokul Prasad. 

Chamier, a. J. C. — This is an appeal against an order of 
the Subordinate Judge of Lacknow adding the respondent 
Bakar Ali Ehan as co-plaintiff with his sons Sadik Ali Khan 
and Eazim Ali Ehan vrho were the original plaintiffs. 

The original plaintiffs claim title to the property in suit 
under a tamliknama executed in their favour by their father 
on August 3rd 1903, In answer to the ninth paragraph of tho 

• Against the order of Pandit Tixbhuwan Natb, Subordinate Judge, 
Lucknow, dated 2l6t April 190i. 
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Khan and 

others. 



plaint in which the title is thus stated the defendant merely 
denied that the plaintiffs had any title to the property in suit, 
he did not plead that the tamliknama did not cover the property 
in suit and he did not at the first hearing or at any itinie ask 
for an issae as to the effect of the tamliknama. In fact it was 
not suggested by any one, and indeed it, does not seem to have 
occurred to any one, that the tamliknama did not cover the 
property in suit until after the evidence had been taken and 
the arguments of the plaintiffs' counsel had been heard. 
But when the defendant's counsel was addressing the Court 
he contended that the plaintiffs had acquired no title to the 
property in suit from their father firstly because the property 
in suit was not included in the tamliknama and secondly because 
possession had not passed upon the execution of that docu- 
ment. Baker Ali then presented a petition praying that he 
might be added as a plaintiff and his sons through their 
counsel made the same request. The Subordinate Judge made 
an order as prayed. He was of opinion with reference to s. 
27 of the Code of Civil Procedure that it was doubtful whether 
the suit had been instituted in the name of the right person 
as plaintiff and that there had been a bond fide mistake. 

It was contended in appeal that there are not good 
grounds for holding that the suit was commenced through a 
bond fide mistake but in my opinion this contentioii should be 
rejected. 

Bakar Ali considered himself entitled to the property by 
virtue of possession acquired under a mortgage from one 
Shahara Begam dated March 13th 1895, a decree against her 
dated February 9th 1899, a sale-deed of September 13th 1902 
and another mortgage-deed of December 9th 1902. It appears 
that Bakar Ali was minded to make over property worth more 
than a lac of rupees to his two sons including the property now 
in suit and with reference to this property what he did was 
this; he specified in the schedule to the tamliknama the 
decree of February 9th 1899 and the subsequent sale and morfc- 
gage-deedd. I understand that the argument put forward by 
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the defendant in the Court below was^'that the tamliknama 
operated to transfer to the plaintiffs only the rights actually 
and in law conferred upon Bakar Ali by the mortgage of 1895, 
the decree of 1899 and the later deeds of 1902, and not any 
possessory title acquired byj Bakar Ali in the course of the 
execution of decree. Now there can be no doubt that Bakar 
Ali intended to make over all the rights that he had in the 
property in suit possessory or otherwise, but it is a nice question 
whether the language used by him in the tamliknama is sufficient 
for the purpose. The question whether actual delivery of possess- 
ion was under the circumstances inecessary to the validity of 
the gift also admits of argument. If the original plaintiffs 
had for a moment supposed that there could be any doubt 
whether the tamliknama operated to transfer to them all their 
father's rights in the property in suit they would, as they cer- 
tainly might, have joined him as a plaintiff under s. 26 of the 
Code. I agree with the Subordinate Judge that the suit was 
commenced as it was through a bond fide mistake on the part o£ 
the plaintiffs within the meaning of s. 27 of the Code. 

It was contended that s. 27 does not apply at all to a case 
like this where possibly the original plaintiffs had no title at 
all. Mr. Mohammad Nasim relied upon the cases of Suhhaiyar 
V. Kristnait/ar f 1), Bkanu v. Kashinath (2), Syed Abdul Haq 
V. Chilam Jilani (3), Sheoraj Kuar v. Hari Kishen (4), Raghu' 
bans Koer v. Hashmet Ali (5) and At/scough v. Bullar (6). 
The first of these cases is irrelevant as it was decided under the 
Code of 1859 which contained no such provision as s. 27 of 
the present Code. In the second case the interest of the added 
plaintiff was adverse to that of the original plaintiff and there 
was no question of a bond fide mistake. The Court relied upon 
the Madras case just cited and a Calcutta case decided under s. 
32 not under s. 27 in which Pontifex J. would apparently 
have acted under s. 27 if the words "at any stage of the suit" 



Abdnl WahicT 
Kban» 

V. 

Sadiq AU 

Khan and 

other?. 



(l)I.L. R.. 1 Ma(K, 383 
(3) r. L. R. 20 Bom.. C77 
(5) 7 O. C. 78. 



(2) I. L. R., 20 Bom. r>3 
(4) 3 O. C, 347. 
(C) 1. L. R,. 41 Ch. Div. 
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had then been in the section. In the third case the court 
declined to apply s. 27 as there had "been no mistake in the 
matter. The fonrth case is distinguishable npon several 
gromids; the Court did not find that there had been any mis- 
take in commencing the suit, the person proposed to be added 
had not signified his consent to be added, and npon the plaint 
as drawn that person could not have carried on the suit. I may 
point out that the decision of the Allahabad High Court refer- 
red to in that case depended upon an Englbh decision in 
Bankruptcy in a case to which Order XVI Rule 2 correspond- 
ing with s. 27 of our code did not apply. The fifth case is irrele- 
vant for as shown in my judgment therein it was not a case 
to which section 27 conld 1^ any possibility have been applied. 
The sixth and last case is cited on account of the following 
passage in the judgment of Lindley, L.J. "In considering Order 
" XVI rule 2, we must bear in mind that the mistake which 
"is to be redressed by the application of the rule is a mistake 
" in one person finding out by some means or other that he 
" cannot get the full relief which he seeks without joining 
"some other person as co-plaintiff. The whole object to be 
"attained by amending and adding a co-plaintiff is to better 
" the position of the first plaintiff." In making these remarks 
the learned Lord Justice was evidently thinking of the case 
before him as one of addition of parties not of substitution of 
one plaintiff for another. 

Now s. 27 of the Code is almost word for word the same 
as rule 2 of Order XVI made under the Judicature Act and I 
think that we cannot do better than follow the English decisions 
upon that rule [see Ganesh Bux v. Gadadher Bux (1)]. In the 
case of The Duke of Buccleuch (2), Jeune J. said, " It was said 
that a plaintiff who has a cause of action cannot be substituted 

" for one who has none but in the caseof Longy, 

" Crossley (3) a plaintiff with a right was clearly substituted for 
" a plaintiff with none. Indeed the provisions of Rule 2 making 

(1) 8 C. W. N. 521. P. C. (2) L. R. P. D., 1892, p. 201. 

(3) L. R. 13 Ch. D., 388 
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" a bond fide misbiko a condition seem to include and almost 
" point to a person whose name was erroneously brought for- 
" ward having no right in himself," and in the case o£ Hughes 
V. The Pump Home Hotel Company^ Limited (1) the 
Master of the Rolls said, ** So long as the doubt as to who should 
'' bring the action was bondfide^ there can be no question as 
* to the jurisdiction of the Court, and on the facts it is plain 
*^ that it was a genuine doubt. The two cases of Duekett v. 
*^ Gover and Ayscough v. Bullar are clear authorities on the 
'^ point raised before us. In each case the right asserted by 
^y the new plaintiff excluded that of the original one. In 
** those cases plaintiffs were added, but there can be no difference 
'' in principle whether a plaintiff is added or substituted and 
** both adding and substituting are specifically mentioned in the 
^* rule." In{ the same case Cozens-Hardey, L. J. said, *' It 
*^ is said that the rule does not apply when it is shewn that 
*^ the plaintiff has no right of action, but there are abundant 
'^ authorities to the contrary effect" 

Upon these authorities I think that we should hold that the 
present case does icome within s. 27 of the Code. 

It was contended before us that the addition of Bakar Ali 
as plaintiff should not have been allowed at such a late stage 
of the case. This is a strange contention in the mouth of (a 
defendant who did not properly challenge the title of the 
original plaintiffs until the very last moment, but apart from 
this I think it is untenable. Section 27 allows an addition or 
substitution of a plaintiff '* at any stage of the suit." The 
English rule does not contain these words but they appear in 
rule 11 of the same Order and substitution was allowed in one 
case in what we should call execution proceedings after the case 
had been taken up to and decided by the House of Lords [see 
The Duke of Buccleuch (2)]. When a plaintiff is added or 
substituted the Court may make it a condition that he shall 
only be entitled to such relief as he could have claimed if the 
action had commenced at the time of his joinder as plaintiff (see 
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(1) L. R. (1902) 2 K. B. D. 485 



(2) L. R. P. D. (1892) p. 201 



Digitized by VjOOQIC 



198 



THE OUDH CASES. 



[Vol. VII. 



Abdul Wahid 

Khan, 

r. 

Sadiq Ali 

Khan and 

others. 



Ayscough v. Bullar) No such condition is necessary in the 
present case. The passing of an order under s. 27 is discretion- 
ary, and it was urged that is wasi unjust to allow Bakar Ali to 
become a plaintifE and so prevent the possibility of the defend- 
\ ant succeeding upon the point which he has raised. I can see 
no injustice in the order passed by the Court below. I have 
no doubt that the defendant would like to have the satisfaction 
of defeating the original plaintiffs and meeting Baker Ali in a 
second suit but 8. 27 like many other sections of the Code is 
designed to prevent useless litigation of such a character. 

I would dismiss this appeal, but under the circumstances 
without costs. The plaintiffs are asking for an indulgence. 

RusTOMJBB, 0. A. J. C. — ^I agree in the order proposed by my 
learned colleague. The authorities cited by him and the wording 
of ss. 26 and 27 of the Code of Civil Procedure are most clear 
upon this point. The former allows all persons to be joined as 
plaintiffs in whom the right to any relief claimed is alleged to 
exist in the alternative (as is the case here) and as the suit was 
clearly {instituted in the names of the sons through a bond fide 
mistake, they can under the provisions of 8. 27 of the Code, ask 
that their father's name may be added as a co-plaintiff. If this 
addition were not allowed the Court would not be able to **effect- 
ually and completely adjudicate upon and settle all the questions 
involved in the suit." I agree, therefore, in the dismissal of 
this appeal without costs. 
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EXECUTION OF DECREE APPEAL, No. 8 OF 1904.* 



Before Mr. Welh and Mr. Chamier. 



Qamar Jahan Bbqam (JudgmenUdehtor) v. Abadi Beqam 1904 
and others {Opposite-party). May 25. 



Execution of decree agcfinst minor when no guardian 
ad litem appointed in the suit — Objection by minor to validity 
of decree in execution proceedings — Code of Civil Procedure^ 
S.244. 



The respondent obtained a decree against the appellant who was described 
as a minor under the guardianship of one F, The respondent applied for 
execution of the decree, and the appellant through her next friend lodged an 
objection to the execution upon the ground that no guardian ad litem had 
been appointed for her in the suit and therefore: the i decree was not binding 
upon her. 

Held^ that the appellant' was not entitled in the execution department 
to challenge the validity of the decree upon the ground that no guardian 
£td litem had been appointed for her in the suit. 



For Appellant. — S. Wazir Hasan. 
For Respondents. — Mr. NaU-ullah. 

Chamier, A. J. C— On March 30th 1895 Abadi Begam 
obtained a decree for Bs. 15,000 against several persons includ- 
ing the appellant i^ho was described as a minor under the 
guardianship of Fatima Begam. 

The decree having been executed in part an application was 
made on September 6th 1902 for the recovery of the balance 
by attachment and sale of Mauzah Ahmamow. The appellant 
then through her next friend lodged an objection to the execut- 
ion upon the ground that no guardian ad \litem had been 
appointed for her in the suit and therefore the decree was not 
binding upon her. 



* Against the decree of Koer Parmanand, Bai Bahadur, Subordinate 
Judge, Lucknow, dated 16th September 1903. 
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The Subordinate Judge threw out the objection holding 
that the validity of the decree could not be attacked in the exe- 
cution department and that the appellant was bound to but had 
failed to negative the presumption, which was supported by the 
judgment. and decree, that a formal order had been passed in 
the suit appointing Fatima Begam guardian ad litem for th^ 
appellant. 

In appeal it is contended that the Subordinate Judge was 
wrong upon both points. 

We were referred to a few cases by counsel on either side 
and 1 have examined a large number of others. I see no reason 
to alter the opinion which I expressed in Basdeo v. Sheo Adhin 
(1) namely that a court executing a decree cannot question its 
validity. This view is supported by the decisions in Sudindra v. 
Budan (2), Arunachallam v. Murugappa (3), Dhani Ram 
V. Luchmeshur (4), Benode Lai v. Brajendra Kumar (5), ChhoU 
Narain Singh v. Rameshvoar Koer (6), Batan Ali v. Gauzi 
Ali Mir (7) and Chintaman v. CJiintaman (8). 

The appellant's pleader relied upon the decision in Adhar 
Singh v. Sheo Prasad (9) and MatKura Das v. Lachman Ram 
(10) but I find that in those cases the validity of the decree 
was not challenged. He also relied upon the decision of their 
Lordships of the Privy Council in the well-known case of 
Prosunno Coomar v. Kali Das (11) The decision itself in 
that case does not help the appellant for in that case the plaint- 
ifiEs who were held to be disentitled to maintain the suit did 
not challenge the validity of the decree at all. The observations 
made by their Lordships in that case regarding the scope of 

8. 244 of the Code of Civil Procedure have led the Courts in this 
country to apply the section to a much wider range of cases 



(1) 1 Ondh CMe8» 49. 
(3) I. L. B., 12 Mad., 603. 
(5) I. L. B., 89 Cal., 810. 
(7)1. L.B.,81Cal., 179. 
(9) I. L. B., 2i AU., 209. 



(2) I. L. B., 9 Mad., 80. 
(4) 1. L. B., 23 CaL, 639. 
(6)6CaL,W.N.796. 
(8) I. L. B., 22 Bom., 475. 
(10) I. L. B., 24 AIL, 239. 



(11)I.L.B., 19CaI., ^83. 
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than before but those observations do not suggest that a conrt 
execnting a decree can go so far as to question its validity and 
they have not been so regarded by the Calcutta High Court 
[seeAfo^t Lai v. RussichChandra (1)]. The learned pleader 
for the appellant referred to the decisbn of this Court in Mis- 
cellaneous Appeal No. 43 of 1898, Bisheshar Singh v. Shaubhan 
Uossein but there is* nothing in that decision which at all 
supports the view which he asked us to take. All that the 
Court held in that case was that a judgment-debtor could in 
execution prooeedings challenge the validity of an auction-sale 
open the ground that the sanction of the Government had not 
been obtained. It is perhaps not easy to reconcile the decir 
sion in Lakshman Swami v. Rangamma (2) and some of the 
observations made in the case of Imdad AU v. Jagan Lai (3) 
with the rule that the validity of a decree cannot be challenged 
in execution proceedings but neither case can be regarded as 
a definite authority in favour of the present appellant 

I would hold that the present appellant is not entitled in 
the execution department to challenge the validity of the d^ree 
apon the ground that no guardian ad litem was appointed for 
her in the suit. I consider it unnecessary to express an opinion 
upon the other point decided by the Court below. I would 
dismiss the appeal with costs* 

Wblls, 0. J. C. — I concur. 

<1) I. L. B., 26 CaL, 326 (note). (2) 1. L, B., 26 Ma(L» 3L 

(3) L L. R., 17 AIL, 473. 
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SECOND CIVIL APPEAL, No. 260 OF 1903.* 



Before Mr. Wells and Mr. Rustamjee. 



1904. MusAMMAT KtJSUM KoBB (Plaintiff) v. Mukhdoom Khan 

June 26. and others (Defendants). 



Second appeal in a suit for less than Rs. 500 — CivU PrO" 
cedure Code^ s. 686 — Suit for profits of immovable property 
belonging to plaintiff and for profits xjorongfully received by 
defendant — Act ZZ, 1887^ sch. if, art. 31 — Small Cause Courts 
jurisdiction of 



The plaintifE stated in her plaint that nnder a foreclosare decree she w» 
the proprietress of a 6 annas 2 pics share in a hamlet named Para Eharagman ; 
that she sued the defendants for possession of the aforesaid hamlet and a 
decree was passed in her favoor sabject to her paying some mortgage-money; 
baton appeal a decree was passed in her fayoar whereby she became entitled 
to obtain possession of the hamlet without paying any sam of money and thus 
the plaintiiTs right to get the above-named hamlet became confirmed; that 
the defendants held onlawf al possession of the aforesaid share of the plaintiil, 
daring the pendency of the suit and they were benefited by the profits 
thereof whidi, in foot, the plaintiil riioald haye got; that the mesne profits 
of the share in salt for 8 years— 1306 to 1308— amounted to Bs. 202-5-6 to whidi 
the plaintiff was entitled. 

The yaloe of the subject-matter of the salt was less than Bs. 600. The 
point for decision was whether the second appeal in the salt fell within the 
pnrriew of s. 686, Code of Ciyil Procedore. 

Heild^ that the salt fell within the latter portion of art. 81, sch. ii, Act IX 
of 1887; that the jurisdiction of the Small Oaase Court was barred and that 
8. 586 of the Code of the Ciyil Procedure did not apply. 



For Appellant. — B. Ram Chandra. 

For Rbspondbnts.— S. Wazir Hasan. 

RusTOMJBB, 0. A. J. C— This Second Civil Appeal has been 

* Against the decree of Pandit Sitla Pershad Bajpai, Offg. Subordioate 
Judge, Partabgarh, dated 5th May 1903, modifying the decree of Saiycd Muham- 
mad Bakar, Munsif, Partabgarh, dated, 30lh June 1903. 
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referred to us by our learned colleague as he considered that KummTKl^^r 
the appeal raised a question upon which there was a great 
conflict of authority and he thought it better that it should be 
decided by a Bench of two Judges. 

The preliminary point in this appeal has risen through 
the provisions of s. 586 which lays down that *^ no second 
^* appeal shall lie in any suit of the nature cognizable in Courts 
** of Small Causes, when the amount or value of the subject* 
*^ matter of the original suit does not exceed five hundred 
** rupees." 

The question for us to decide is whether the suit brought 
by the plaintiff-appellant was one of the nature cognizable 
by a Court of Small Causes. It is admitted that the value o£ 
the subject-matter was less than Rs. 500. In order to arrive 
at a correct estimate one must first take into consideration 
the nature of the suit as laid down by the plaintiff herself in 
her plaint The first four paragraphs are most important and 
tbey run as follows : — 

*^ 1. That under a foreclosure decree dated the 21st 
*' January 1891, made absolute on the 5th October 1891, the 
*' plaintiff is the proprietress of a 6 annas 2 pies share in 
*^ village Pura Kharagman included in Paharapur as well as 
*' other hamlets and village Paharapur. 

«' 2. That on the 17th August 1897, the plaintiff sued 
«< the defendants, in the Subordinate Judge's Court, for 
'^ possession of the aforesaid hamlet Pura Kharagman, and a 
*' decree was passed in her favour subject to her paying the 
^* mortgage-money ; but on her appeal to the Court of the 
^* Judicial Commissioner, Oudh, it was amended and a decree 
" passed in her favour on the 16th September 1901 whereby 
*' she became entitled to obtain possession of Pura Kharagman 
'^ hamlet of Paharapur without paying any sum of money. 
** And thus the plaintiff's right to get the above-named hamlet 
** became confirmed. 

*^3. That the defendants held unlawful possession of 6 
^' annas 2 pies of the aforesaid Pur wa, the share of the plaintiff. 
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" daring the pendency o£ the sait and they were benefited by 
** the profits thereof which, in fact, the plaintiff should have 
"got. 

"4. That the mesne profits of the share in suit for 3 
"years— 1306 to 1308— amount to Rs. 202-5-6 at the rate of 
" Rs. 67-7-2 for each year, to get which the plaintiff is entitled 
** under law and equity. 

By the Provincial Small Cause Courts Act (IX of 1887) 
jsection 15, jurisdiction has been given to Courts of Small 
Causes to take cognizance of all suits of a civil nature of 
which the value does not exceed Rs. 500 except such suits as 
are excepted in the second schedule. The point for our 
eossideration is whether the suit as framed by the plaintifiE falls 
iinder article 31 of that schedule or not. This article 31 runs 
as follows : — 

'" **(31) — any other suit for an account, including a suit by a 
•* mortgagor, after the mortgage has been satisfied, to recover 
** surplus collections received by the mortgagee, and a suit for 
•' the profits of immovable property belonging to the plaintifiE 
•* which have been wrongfully received by the defendant." 

The full quotation made from the plaint shows that this 
was undoubtedly a suit for the profits of immovable property 
belonging to the plaintiff which had been wrongfully received 
by the defendant. There has been a conflict of opinion 
between the High Courts of Allahabad and Calcutta on the one 
side and Bombay and Madras on the other side as to whether 
a suit for mesne profits of the nature of this present suit should 
be held to be cognizable by a Court of Small Causes, that is, 
whether it falls under that article 31 quoted above or not. 
The following rulings have been cited before this Court. 
[1] Kunjo Behary Singh v. Madhub Chandra Ghose (1), [2] 
Prasadi Lai v. Imdad Busen (2), [3] Rameshar Singh v. Durga 
Dass (d)^ [4] Antonev. Mahadeo ilnane (4), ^{5] Savarimuthu 
V. Aithurusu Sowthar (5). 



(1) 
(3) 



I. L. R., 23 Calc, 884. (2) All. W. N., 1898, 10. 

All. W. N., 1901, 128. (4) I. L. R.. 25 Bom., 85. 

(5) I. L. R., 25 Mid., 103. 
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1 have been throDgh all these ralings and have taken them 
into my consideration. Looking at the plain meaning of the 
words nsed in the latter portion o£ art. 31, 1 am of opinion that 
the present suit clearly falls within this latter portion. It was 
undoubtedly "(1) a suit for the profits of immovable property 
" (2) belonging to the plaintiff and (3) for profits which had 
" been wrongfully received by the defendant." Taking then 
the simple words of this article in their ordinary and natural 
sense, I hold that the jurisdiction of the Small Cause Court 
was barred and a suit of the nature of the one brought by tho 
plaintiff was not cognizable by it. I consider, therefore, that 
section 586 of theCode of Civil Procednre does Hot apply to the 
present second appeal and that this second appeal is admissible. 
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Wells, 0. J. C. — As to whether this appeal lies or not 
I agree in tho views of my learned colleague which are 
supported by the Full Bench ruling of the Madras High Court 
and the Bombay ruling quoted by him, by the Allahabad High 
Court in liameshar Si7iffh v. Durga Dass^ and by a strong 
minority of the Calcutta High Court in Kunjo Behary Singh v. 
Madhih Chandra Ghose. 
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SECOND CIVIL APPEAL, No. 309 OP 1903.* 



Before Mr. Wells. 



j}^^\q At! Raza Khan and another (Defendants) v. Ganqa Din 

(Platnttf). 



Pre-emption^ suit for — Proprietor in one mahal to pre-empt 
land in another mcJial token there has been perfect partition^ 
rigU of-^Act XVIII of 1876, s. 9. 



, That haying regard to the provisions of s. 9 of Act XViU -of 1876, where 
there has been a perfect partition in a village, a prqprtetor in one mahal has 
a right to pre-empt property in another makmf as against a person who has 
nothing to do with the village. 



For Appellants. — B. Ptuto Lai. 

For Respondent. — B. Ishri Pershad^ 

Wells, O.J. C. — The only question in this appeal is whether, 
when there has been a perfect partition in a village, a proprietor 
in one. mahal has a right to pre-empt property in another 
mahal as against a person who has nothing to do with the 
village. The learned Subordinate Judge has held that he has. 
In appeal it is argued that he has not. Reference has been 
made to the case of Rae Jainte Panhad t« Sheikh Mir Muham- 
med (1). In that case Mr. Toung held that where a perfect 
partition has taken place there is no longer one village commu- 
nity in the sense of s. 9 of Act XVIII of 1876, but two village 
communities, and the right of pre-emption no longer exists to 
sharers of one mahal over the lands of another. There has 
been no ruling precisely on this point. In Drigbijai Singh v. 
Court of nards, Gronda(2) Mr. Spankie expressed his opinion 

* Appeal against the decree of Pt. Suraj Naraia, Subordinate Judge, 
Lucknow, dated 22ad July 1903 confirming the decree of B. Bhudar Chandar 
Ghose, OflEg. Munsif (North) Lucknow, dated 20th March 1903. 

(1) Jwala Pershad's Select Cases, App. p. 7 (2) 5 O. C, p. 266. 
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that this decision o£ Mr. Toang's was not correct. Mr. Scott 
also observes, " I can not believe that it was ever supposed 
that there are two distinct village commnnities in the same 
village." This case was referred to the High Court North- 
West Provinces in consequence of a difference of opinion on 
another point between the Judicial Commissioners, and Burkitt 
J. observed that " the words village community are not any- 
where defined in the Act, but the accepted rule in the Oudh 
Courts is that they include all persons having an interest in 
the village estate, whether as proprietors or under-proprietors, 
if resident in the village." Although in Dalip Singh v. Sheo 
Nandan (1) matters were a little complicated by the fact that 
part of the village remained a joint mahal, it is clear that 
Mr. Chamier took the viewUhat partition into separate mahals 
did not mean the creation of separate village communities. 
The whole law of pre-emption is based on the principle of 
excluding strangers. Suppose that ai village of Brahman 
zemindars has been divided into two or more mahals by a Khet' 
hat partition, it is obvious that if the proprietors of one mahal 
sold their estate to certain Khanzada zemindars of an adjoin- 
ing village the Brahmin proprietors of the other mahal would 
have good reason for objecting to the introduction of such a 
discordant element into their midst : and it appears to me per- 
fectly clear that such a case was contemplated when s. 9 
of Act XVIII of 1876 became law. I must therefore dissent 
from the opinion expressed by Mr. Young in the ruling refer- 
red to. Having regard to what I have said about the views 
of Messrs. Scott, Spankie and Chamier, I see no reason to 
accede to the request that I should refer this case to a Bench 
of two Judges. I accordingly dismiss this appeal with costs. 
(1)7 0. C.l. 
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CRIMINAL APPLICATION No. 77 OP 1904. * 



Before Mr. Wells and Mr. Rustomjee. 

)AWAN Singh 
another (Opposite Party.) 



June 16. Sarabdawan Singh {Applicant) v. King-Empbror and 



Appellate Courts power o/, to set aside order of Lower Court 
putting complainant in possession of land^Code of Criminal 
Procedure, s. 423 el. (d) and '«. 622— Indian Penal Code, 
s. 447. 



The •ocused was convicted of an offence under a. 447 of the Indian 
Penal Code and sentenced to pay a fine of Rs. 61. An order was also passed 
at the same time under s. 622 of the Code of Criminal Procedure for 
putting the complainant in possession of the land in dispute and for removing 
certain fencings which had been erected by the accused. The Sessions Judge 
quashed the conviction and sentence and set aside the order under a. 
622 of the Code of Criminal Procedure. 

JJeW, that under s. 423 d. (<0 of the Code of Criminal Procedure the 
ScBciong Judge had power to set aside the Order under s. 622 of the Code 
of Criminal Procedure. 



For Applicant.— B. Ishri Dayal. 

For Crown. — The Government Pleader. 

For Oppositb Varty^JHo one. Jang Bahadur inperson. 
Wblls, 0- J. 0. AND RusTOMJBE, 0. A. J. C— This is an 
application for revision on behalf of one Sarabdawan Singh who 
was origmally convicted by a Deputy Magbtrate of an offence 
under s. 447 of the Indian Penal Code and sentenced to pay 
a fine of Rs. 51, or in default to undergo rigorous imprison- 
ment for one month. An order was also passed at the same 
time under s. 522 of the Code of Criminal Procedure for put- 
ting the oompkinant in possession of the l and m dispute and 

For revision of the order of C. H. Roberts Esq., Sessions Judge, Pyrabad, 
dated 16th April 1904, setting aside the ord<» of Pundit Manick Lai Joshi. 
Deputy Magistrate, 1st Class, Sultanpur, dated 12th February 1904 
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for removing certain fencing which had been erected by the 
applicant in this case. 

Against this conviciion and sentence an appeal was pre- 
ferred to the Court of the learned Sessions Judge of Fyzabad. 
He qnaslacd the conviction and sentence and set aside the 
order passed under s. 522 of the Code of Crimtaal Procedure. 

In the present application for revision filed before us it 
is contended that the learned Sessions Judge acted contrary 
to law in interfering with the order passed under s. 522 of 
the Code of Criminal Procedure and in support of this conten- 
tion the mling given in Indian Law Report, 25 Calcutta, 630 
(Ram Chandra Uistrjf v« Ifobin Mirdha) has beea cited as an 
authority* 

From the date given in the margin of this ruling we see 
that the order was passed on January 3rd 1^98. At that time 
the Criminal Procedure Code in force was Act X of 1882, The 
present Criminal Procedure Code (Act V of 1898) came into 
force Itam the first day of July 1898. Anew clause (d) has been 
added to s. 423 in the present Code which allows the appellate 
Court to ^ make any amendment or any consequential or in- 
• cidental order that may be just or proper." The former 
clause (if) has been converted into paragraph (2) in the present 
Oode. It is clear then that under the law as it stands in tho 
present Code of Criminal Procedure, the appellate Court has 
wider powers than it had under the old law and this new 
clause (d) justified the learned Sessions Judge^s setting aside 
the order passed under s. 522 of the Code of Criminal Procednre. 

Under similar circumstances the Calcutta High Court held 
in a case which was decided since the passing of Act V of 
1898 that an appellate Court could interfere in appeal with 
the order passed by a Magistrate under b. 106 of the Code of 
Criminal Procedure. 

We are of opinion therefore that the ruling cited has no 
force under the law as it stands at present. This application 
for revision is accordingly dismissed. 



Sarabdawan 
Singh 

«. 
King- 
Emperor 
aad aaother. 
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SECOND CIVIL APPEAL, No. 294 OF 1902.» 



Before Mr. Wells and Mr, Chamier. 



1904. 

July 15. Shitab Singh and another (Defendants) v. Shdlm Bihaui 

and on bis death his minor son Janki Saran (Plaintiff). 



Security for due performance of appellate decree^ suit for 
enforcement of — Code of Civil Procedure ss. 253 and 545. 



The appollants having executed a sccoritj bond under s. 545 of the Code 
of CiYil Procedure in favour of the respondent, it was held that the respondent 
could enforce the bond by suit and was not bound to proceed in the execution 
department. 



For Appellants.— Mr. J. S. Misra. 
For Respondent. — B. Ram Chandra. 

Wells, 0. J. C. — This was a suit to recover from the 
appellants the amount of a security bond which tliey had exe- 
cuted under s. 545 of the Code of Civil Procedure in favour 
of the respondent. The Mnnsif applied s. 253 and after 
considering all the authorities, was oE opinion that the plaintiff 
ought to have proceeded in the execution department and 
not by a separate suit. The District Judge held that it was 
optional to the plaintifiE to proceed either by suit or execution 
and that there was nothing to prevent the plaintiff getting 
the relief he claimed by suit. 

Section 253 provides that whenever a person has before 
the passing of a decree in an original suit^ become liable as surety 
for its performance, the decree may be executed against him 
in the same manner as against a defendant. 

* Against the decree of E. A. Kendall Esci, District Judge, Gonda, dated 
12th May 1902, reversing the decree of B. Thakur Prasad. Mansif, Gonda^ 
daled 21th January 1902. 
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The Calcutta High Conr4; in a series of rnlings, terminat- ^^nd^anothlr^ 

Ing with that in Surjoo Das v. Balmakand Das (1) has held r. 

that a security bond given by a third party for the due per- ^ToJh^^ 

formance of a decree of the appellate Court cannot be enforced ^^^^ ^** 

'^* minor son 

in execution of that decree, but must be enforced by separate Jauki Sarao. 

suit. The Bombay High Court in Jamsedji v. Batoabhai (2) has 

held that the payment may beenforced in execution of decree, 

following previous decisions of the Court, the principal one 

being that of Mr. Justice .West in the case of Venkapa Naik 

V. Baslingapa (3) in which he indicated that the use of the 

words '4n an original suit" in s. 253 appeared to be superfluous. 

The Madras High Court has taken the same view as Bombay. 

So also has the Allahabad High Court in Janld Kuar y. 

Sarup Rani (i). 

In Behari Lai v. Jagnandan Singh (5) it was held that the 
liability of a person who had become surety after the passing 
of a decree could not be enforced under s. 253 of the Code of 
Civil Procedure. But from the facts of that case as stated it 
is not ol^r that the security was given under s. 545 or 546 
of the Civil Procedure Code; it would seem to have been as a 
matter of private arrangement. Thus the case does not really 
throw any light on the question under consideration. 

While the High Court of Calcutta holds that the liability 
of a surety must be enforced by a separate suit and the other 
High Courts hold that it can be enforced in execution of the 
decreet there is no authority for the proposition that the enforce- 
ment must be by execution of decree and cannot be by separate 
suit. I think that there is nothing in the law which prevents a 
separate suit being brought and I do not think that the plaintiff 
shQold be refused the relief he sought, to which he was clearly 
entitled under the latest Calcutta ruling when he brought 
the suit, because, according to the views of the other High 
Courts about s. 253, Civil Procedure Code, the applicability 



(1) I. L. R., 23 Cal.. 212. (2) I. L. R., 25 Bom., 409. 

13} I. L. R., 12 Bom., 11 at p. 414. (4) I. L. R., 17 All., 99. 
(5) I. L. L., 19 All., 247. 
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MfdTmi^CT of which in any but original smis ia somewhat open to 

%ih ii V^^^^^f h® ^^*^ proceed in execntion. 
deathh^* I therefore without dissenting from the views of the Bom- 

tninorson boy and Alkbabad High Courts woald dismiss the appeal with 
#an]iii 8aian. 

costs^ 

Chamier, a. J. C. — I also think that the appeal should be 
dismissed. Possibly the plaintiff might have enforced the bond 
in the execution department but I find no provision in the 
Code of Civil Procedure which bars a regular suit upon the 
bond. I agree to the order proposed by my learned colleague^ 



Digitized by VjOOQIC 



Vol. VII.] THE OUDH CASES. 2\^ 

EXECUTION OP DECREE APPEAL, No. 25 OF 1903.* 



Before Mr. Spankie ami Mr. CKamier. 



Abdul Wahid Khan (Decree-^holder) v. Mirza Muham- 1903. 
MAD Bakab Ali Khan (Judginent-debtor). July 2. 



Execution of decree — Property not comprised in the decree j 
decree-holder taking possession of by independant action and no4 
through court executing decree — Jurisdiction of court — Code 
of Civil Procedure^ s. 244. 



Where the decree-holder bas obtained pofiseasioQ of land throagh the conrl 
ezecating the decree and not by his own act, the qnestion whether such lands 
are covered by the decree raises a question as to the ezecntion of the decree, 
and the ooort can under section 244 of the Civil Frooedore Code determine 
that question and if it determinQS it in favour of the judgment-debtor, can 
restore possession of the lands to him. B\}t if the decree-holder has obtained 
possession of the lands by his own act and not through the court executing 
the decree the question as to whether the lands are covered by the decree is 
not one relating to the execution of the decree, and the court executing the 
decree has no jurisdiction xmdet section 244 to determine such question. 

In an application purporting to be made under section 244, Civil Frooo' 
dure Code, the judgment-debtor alleged that the decree-holder who had 
obtained a decree for possession of a certain share in some houses and shops, In 
the course of execution proceedings taken for tbe delivery of possession, dis- 
possessed him of some property not comprised in the decree and prayed that 
that property should be restored to him. The Subordinate Judge found that 
the decree-holder obtained possession of that property by his own act and not 
through the court executing the decree and that the property was not comprised 
in the decree, and directed that it should be restored to the judgment-debtor. 

neld^ that possession of the property in dispute having been obtained 
simply and solely through the acts of the decree-holder the court executing 
the decree had no jurisdiction to detormine whether the property was com- 
prised in the decree or not, and that consequently it had no jurisdiction under 
section 244 to entertain the judgment-debtor's application. 

* Against the decree of Pandit Suraj Narain, Subordinate Judge, Lucknow, 
dated 30th March 1903. 
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Abdul Wahid 
Khan. 

r. 

Mirza 

Muhammad 

Bakar Ali 

Khan. 



For Appellant. — Mr. E. Manvel and M. Zahur Ahmad. 

For RbspoKDENT. — Messrs, St, (?. Jackson and Mohammad 
Siddique^ and Babas Ram Nath and 
Gokul Pershad. 

Spankib, a. J. 0. and Chamibr, A. J. 0. — The decree- 
holder in this case obtained a decree for possession oE a certain 
share in houses and shops in Nayagaon and in Bazar Jhanlal. 
The judgment-debtor, alleging that the decree was tor possess- 
ion of a share in houses and shops specified in List A attached 
to his application and that in the course of execution 
proceedings taken for the delivery of possession the decree- 
holder cunningly, dishonestly and forcibly disturbed his 
possession of property specified in List B attached to his 
application, by collecting rents on and after the 11th July, 
1902, a fact which came to his knowledge on the 20th July, 
1902, and that the decree-holder had dispossessed him of the 
property specified in List B, applied to the Court executing the 
decree that he might be put in possession of the property 
specified in List B. The property specified in list A consists 
of houses and shops in Nayagaon and Bazar Jhaulal and in 
List B of houses and shops in Ehayaliganj, Nayagaon 
and Bazar Jhaulal. The application was made on the 7th 
August, 1902. 

It was admitted on behalf of the judgment-debtor at the 
hearing of the application that he had been dispossessed in 
execution of the decree of the property specified in List B 
but the Subordinate Judge found that the decree-holder 
obtained possession of that property by his own act and not 
through the court executing the decree. He therefore held 
that the application was within time, being governed by art. 
178 and not by art. 165, sch. ii, Indian Limitation Act, 1877. 
He found that the property specified in List B was not com- 
prised in the decree, and directed that it should be restored 
to the judgment-debtor* 

It did not occur to the Subordinate Judge's mind that, if 
the decree-holder had obtained possession of the houses and 
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shops specified in List B by his own act and not through 
the court executing the decree, he had not jurisdiction to 
entertain the application. Under cl. (c), section 244, Civil 
Procedure Code, all questions arising between the parties to 
the suit in which the decree was passed or their representa- 
tives, and relating to the execution, discharge, or satisEaction 
of the decree, or to the stay of execution thereof, must 
be determined by the court executing the decree. Where 
the decree-holder has obtained possession of lands through 
the court executing the decree and not by his own act, 
the question whether such lands are covered by the decree 
is a question as to the execution of the decree, and the 
court can under section 244, determine that question and 
if it determined it in favour of the judgment-debtor, can 
restore possession of the lands to him. This proposition is 
supported by Biru Makata v. Shayama Churun Khavoas (1) and 
Select Case No. 299. But if the decree-holder has obtained 
possession of the lands by his own act and not througb 
the court executing the decree the question as to whether 
the lands are covered by the decree is not one relating 
to the execution of the decree, and the court executing the 
decree has no jurisdiction under section 244 to determine such 
question. This proposition is supported by the case of Mudhun 
Mohun Singh v. Kanyee Doss Chucherbutty (2) which has been 
followed in several cases. 

The question then is whether the court executing the 
decree had jurisdiction to determine whether the property 
specified in List B is comprised in the decree or not. The 
Subordinate Judge's finding that on the 7th June, 1902, 
possession was delivered to the decree-holder through the 
court executing the decree of the property specified in List A 
only and not of the property specified in List B is not disputed. 
Subsequently to that date the decree-holder commenced to 
distribute sarkhats to, and to collect rents from, tenants of 
houses and shops specified in List B. The Subordinate Judge 

<1) 1. L. R., 22 Calc, 483 (2) 12. B. L, B., 201. 
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Khan 
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Dakar Ali 

Khan, 



appears to hnvo found that the acts of the decree-holder which 
were dpne^^ behind the back" of the jadgment-debtor did not 
dispossess the judgment^ebtor of the property specified in 
List B, and ii was argued in this court that this finding waa 
correct. The finding and the argument are inconsistent with 
the admission in the jndgment-debtor^s application that the 
decree-holder ^^ dispossessed the applicant of the property 
** situate in Khayaliganj and certain property in Bazar 
" Jhanlal and Nayagaon,*^ and his counsers admission that the 
judgment-debtor had been "wrongly dispossessed'* of the 
property specified in List B. But the point is not material to 
the question under consideration^ namely, the jurisdiction of 
the court executing the decree to determine the question as to 
whether . the property specified in List B is cSmprised in the 
decree or not Now, if the acts of the decree-holder are pro- 
perly referable to the act done by the court executing the 
decree through its officer on the 7th June, 1902, namely, the deli- 
very of possession of the property specified in List A then 
perhaps those acts might be deemed to have been done in 
execution of the decree. But they were of such a nature that 
they are not properly referable to the act of the court. The 
decree-holder dbturbed the judgment-debtor's possession of, 
or dispossessed him of, 55 houses or shops in Khayaliganj, not 
having been put in possession of any houses or shops in 
Khayaliganj by the court, of 28 shops in Nayagaon of which 

the court did not put him in possession, ai^d of 7 shops in 
Bazar Jahaulal of which the court did not put him in possess- 
ion. These acts are so wholly different from what the court 
did that they cannot ' be held to be referable to the act of the 
court The act of the court merely afforded the decree-holder 
an opportunity for doing what he did. The decree-holder there- 
fore cannot be deemed to have obtained possession of, or 
disturbed the judgment-debtor's possession of, the property 
specified in List B through the court executing the decree. 
Such possession was obtained or such disturbance of possession 
took place simply and solely through the acts of the decree- 
bolder. Consequently the court executing the decree bad no 
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jurisdiction to determine whether the property specified in Khan 

List B was comprised in the decree' or not It follows that it y* 

had no jarisdiction under section 244 to entertain the jadg- Mubamraed 

ment-debtor^s application. Khan« 

It was suggested that if the application was not entertain- 
able under section 244, the order of the Subordinate Judge 
vras not appealable* But the Subordinate Judge's order pur- 
ports to ha^sre been made nnder section 244, and is therefore 
appealable* 

The appeal is allowed and the order of the Subordinate 
Judge is set asido. We think that the appellant is not entitled 
1o any costs. He took the law into his own bands in taking 
possession of the property in List B or disturbing the respond- 
ent's possession of that property. We direct that the parties 
pay their own costs la both Courts. 
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FIRST CIVIL APPEAL, No. 9 OF 1902* 



Before Mr. Sca^t and Mr. Chamter, 



1903. Gang A Baehsh (Plaintiff) ^- Dalip Sik6h and others 

Jany. 30. (^D^f^d^^i,), 



Award made by Financial Commissioner tn dispute regarding 
maintenance — Eules of the British Indian Association — Act I 
of 1869, s. 33. 



Against 5 ^, a Talukdar, A and 8 pnt in claims to be entitled to sbarcs 
In the estate. Their claims were dismissed by the Financial Commissioner, 
Mr. Davies, on the 27tb Angnst 1867 but he advised them to accept any main- 
tenance awarded to them by the Committee of Talnkdars. Subsequently on 
the 3th January 1869 the Financial Commissioner made the following award 
in respect of their claims : — 

**Tbe sharena in compliance with Mr. DaTies' order hare applied to the 

Talulcdars' Committee The case has now come to me for disposal, 

not judicially but as snperrisor of the Talukdars' proceedings A 

who is childless will receive for his life a two annas share in the estate. S 
and his beirs will receive in perpetuity a 3 annas share in tbe same estate. On 
I he death of A his share will be divided equally, one anna will revert to 55 
and bis heirs and successors, and one anna will go to 5 and bis successors.*' 

A died and one anna accordingly went to 5 making his sbarc up to 4 annas 
and one anna reverted to SS, 5 was pnt in possession oi land having a gross 
rental equivalent to the profits of a 4 annas share 

The plainti£!, the son of SS, sued tbe defendants, the descendants of 
S alleging that the award of the 9th January 1869 was in the natniv 
of an award for maintenance and must be read subject to tbe rules 
of the British Indian Association framed in 1867 and that 5 having di&f 
he was entitled under those rules to 25 per cent, of the gross rental 
from the first generation of his heirs as rent payable by tbe defendanta 
to himself. The defence set up was that the Financial Commifisioncr 
was acting purely as an arbitrator and not as in any way connected with 
the British Indian Association and that the rules of the Britii^ Indian Asso- 
ciation could not be read into that award the effect of which was to confer a 
share in absolute proprietary right on 5 and his heirs. 



* Against tbe decree of Babu Bhamesbar Dutt, Subordinate Judge, Bae 
Bareli, dated »Oth June 1894. 
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Held, tlmfc tlm FioanciRl Cotomissioner ^ivhen making bis award of ittii 
January 1869 was acting as a private gentleman and not in any oflScial capacity 
anil that his award should not be treated as an award made by the British Dalip Sfngli 
Indian Association or read subject to the rules of that Association. *"^ others. 



Oang» 

Bakhsh 

r. 



For AprBLLANT, — B. Basdeo Lai. 
J?OR Rbspondents. — Mr. Lincoliu 

Chamibr, a. J. C. — The circumstances which resulted in 
the present case are stated fully in this Court's order of 
May ICth last hy which four issues were remitted to the 
Subordinate Judge for trial. Upon the issues so remitted that 
officer has found (1) that the rules of the British Indian Asso- 
ciation upon which the pIainti£E relies are those which arc 
set out in the lithographed report of the Association for the 
years 1865-1870 which is now on the record (2) that the 
financial Commissioner when making his award of January 
9th 1869 was acting as a private gentleman and not in 
liny official capacity (3) that the Financial Commissioner 
did not award an absolute proprietary right to Sheopal and 
his heirs but gave them the land in lieu of maintenance only 
and (4) that the award should not be read subject to the rules 
of the Association. 

To these findings both parties have filed objections in 
terms of their pleadings. Both parties admit that the narrative 
of events as given by the Subordinate Judge is correct except 
(1) that on the application for revision of the order of February 
22nd 1865 the Financial Commissioner did not remand the 
suits for further investigation by his order of October 22nd 
1866 (2) that the Association did not dispose of Amir's and 
Sheopal's applications therefore it is not correct to say that 
no application for maintenance was pending before the Asso- 
ciation when the iqrarnama was written and (3) that the 
Association was established in 1863 and not in 1865. These 
inaccuracies are however of no importance. 

On behalf of the respondents it was urged before us tlaat 
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B^^ the plaintiff had given no propef pfbof of the so^alled 'rules'; 
Dftli %' h ^^^^ ^^^ lithographed report is not admissible in evidence and 
and others, therefore it vad unnecessary to go any further into the case. 
But I think, that, as the existence of the 'rules' is part o£ the 
history of the Province, the report which contains them and 
vehich purports to b«ve been pirbMshed by the order of the 
Association, may properly be received as sufficient evidence of 
their terms. The copy of the report which has been filed wai» 
supplied to the plaintiff by the Secretary to the Association 
and bears the seal of. the Association. 

The following is a correct translatioB of the ' rules ': — 

IfEMORANDUll. 

The Talukdars agree tor 
make the following provision 
for their relatives, provided 
that their doing so is accepted 
by Government as a final 
disposal of the question iir 
the classes of cases detailed 
below :^ 

1. Shores in an umlivkled family A. Cases in which the 

Aikl )oM poflsession al aoBexation. gvddee custom prevailed. 

B. Oases in which the 
estate was subject to division 
but was never divided^ 

pROVISION^r 

In class A the Talukdars will give exactly tbo same as al 
annexation, but if a relative wishes it, he can receive the 
equivalent of his former mainteimnco in land. 

Class B. — The sharers each to receive 25 per cent, of tlie 
gross rental of what would have been tbeir share if the estate 
bad been divided, subject to payment in 

2nd generation 25 per cent* 

3rd „ 50 „ 
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EiTumple. 
Nikasee (Rental) 
2 Brothers (each) 
Shares at 25 per cent« will be 



2nd generation will pay 
3rd „ for ever 



II. Persons who were before 
annexation in possession of a definite 
provision in IfincI as maintenance 
' OB 
111. Got the same in money (or 
food. 



• .. 20,000. 
... 10,000. 
... 2,500. 

[rent free 1st 
generation.] 
»•• ... 625# 

1,250. 

A. In some instances 
relatives had been in separate 
possession for several gener- 
ations, in others for one 
or two, or they were not in 
separate possession, bat lived 
with the Talukdar. 



Pbovision. 

Ist. Persons whoso land was always included in the 
Taluka and never got separate kabulint. 

This class will remain in possession of what they actually 
had at annexation " rent free " dnring their lives subject to 
payment in 

2nd generation of 25 per cent, to Talukdar. 

3rd „ 50 „ with no transferable right. 

OB 

such persons are to pay the Government jama and 10 per 
cent, to Talukdar with heritable and transferable right. 

If such person had previously paid rent for his land, if he^ 
now gets it rent free the holding will be proportionately 
reduced^ 

2nd. — Persons whose land was excluded from Taluka when 
the maintenance was given and who got separate habuliaU 
in their own names, such will fall within the category of under- 
proprietors under the Rules of Act XXVI, and their claims 
will be adjudicated by the Courts. 



Oanga 

Bnkbsb 

t. 

Dalip Singh 

and others. 
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BakSh '" cases oE cash luaiutenauce, persons may get cash, as 

«■• before, or the cash may be commuted into rent free land. 

Dalip Singh mi m i i i 

imd others. Ihe lalukdars are now makmg settle- 

ment on the above principles. The dis- 
posal o£ cases will differ in some instances 
at the pleasure of the parties, and as a 
rule the relative will prefer a fixed allow- 
ance instead of any change in the next 
generation ; but it will be understood that 
in any of the classes of cases mentioned 
above, the Talukdars Avill give up to 
what 18 now proposed. If the relative 
refuses, he can get nothing in court as 
the law stands. If a law is at any time 
made, then the awards given by the 
Talukdars in favour of their relativee will 
not be binding. The Talukdars solicit 
consideration on these points,and it cer- 
tainly appears that, if they make these 
concessions, it would be very desirable 
and would aid in the adjustment of the 
claims, if the impress of Government 
sanction was given to the whole. 

NoTB. Class JI, as the Chief Commis- 
sioner is aware, is in abeyance. There were 
only four cases and one has been settled. 
(Sd.) L. Barrow. 
OJ^g. Financial Commissioner 

Oudh. 
These terms were settled before I left Lucknow. Under 
* all the circumstances they are, I think, as liberal as we 
can expect to obtain for the relatives of the Talukdars, and 
more favourable to them than could have been hoped a year ago. 
I think it is desirable that they should be communicated to 
Government for an expression of its opinion. 

Fyzabad, \ (Sd.) R. H. Davies, 
September 28th 1867. J Off/. Chief Commissioner, 
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The plain tifiE's contention in the present case involves two 
propositions, namely, that all awards made by the Association 
should be read subject to the 'rales' and that the award made 
by the Financial Commissioner in the present case should be 
treated as an award made by the Association and therefore also 
read subject to the *rules.' 

Tliereis nothing in the 'rules' themselves which in any way 
suggests that they should be read into all awards made by the 
Association, as the plaintiflf contends. The last paragraph oE the 
'rules' shows tliat they were not expected to provide for all 
cases but were intended rather to show the principles by which 
the talukdars had been guided in the past and intended to 
be guided in the future, and the extent to which they were 
prepared to make provision for their relatives. The same 
paragragh shows that the Association expected that claimants 
MTOuld as a rule "prefer a fixed allowance instead of any 
change in the next generation" in other words that more often 
than not the rules would not be acted upon. Unless it be in the 
statement of the Financial Commissioner that the case came 
before him " as supervisor of the Talukdars' proceedings" there 
is nothing in his award which in any way suggests that it 
should be treated as an award made by the Association or read 
subject to the 'rules.' 

It is unfortunate that beyond the lithographed report of 
the Association and the meagre reference to the subject in 
s. 33 of Act I of 1869 there is no official record extant of the 
duties of the Association or of Colonel Barrow in relation to 
the Association and nothing is known of the procedure, if any, 
prescribed for the Association except what may bo gathered 
from the files of the cases disposed of by the Association. 
The history of the province supplies, I think, a sufficient ex- 
planation of the connection between Colonel Barrow and tho 
Association and of the reasons "why the awards of the Associ- 
ation were submitted to him for approval. In 1866 a settlement 
of a number of outstanding questions regarding under-propriet- 
ary and tenant rights was arrived at by Sir John Strachey in 
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Bakh*h consnitation witli representative talnkdurs, Colonel Barrow and 
f. other officials. This settlement was soou fotind to be not snffi* 

Sd^ofhere** ciently comprehensive and Sir Jolm Strachey, Colonel Barrow 
and the talukdars made farther proposals for dealing with what 
were considered to be hard cases^ Even then the cases of 
relatives of taluqdars remained unprovided for* The taluqdars 
were anxioas to make equitable arrangements for their relat« 
ifls without interference on the part of the Government and 
made proposals which were 'approved by the Chief Commiss- 
ioner and Financial Commissioner. These proposals are none 
other than the so-called ' rales' of the Association. Colonel 
Barrow having as Financial Commissioner of Oudh been closely 
associated with the taluqdars in framing rules for the protection 
of other persons, whose rights had been affected by the confiscat- 
ion and subsequent settlements, would very naturally wish to 
know how the talukdars were keeping their promise to provide 
for their relatives and they on the other hand, as the * rules* 
themselves show, were apprehensive of legislative interference 
and ino doubt felt that they would be protected from such 
interference if the Financial Commissioner approved of their 
awards. 

This is I think the explanation of the fact that Colonel 
Barrow did as he says '' supervise" their proceedings. But in 
order to arrive at the oondusion that the Association or the 
Financial Commissioner intended that their awards should be 
read subject to the ^rules' one requires something more than the 
' rules* which as already stated suggest nothing of the sort. 

In the first place the plaintiff contends that as the taluk- 
dars undertook to provide for their relatives in a certain way 
and according to certain principles and then proceeded to make 
awards of maintenance it should be presumed that their 
awards were intended to be subject to the rules. In my 
opinion no such presumption should be made. The so-called 
' rules ' show that the talukdars expected that cu a rule the 
relatives would prefer a fixed allowance instead of any 
change in the next generation and I consider that before it is 
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presumed that awards were intended to be read subject to the 
rules it should be shewn Uiat the Association ordinarily at least 
decided the cases that came before them according to the rules. 
The plaintiff has dot attempted to show this. The plaintiff's 
ccmtention postulates that the provision about the pa}rment of 
the rent in the second and third generations applies to all kinds 
of maintenance. An examination of the rules shows that thia 
is not so. The provision relates only to class B in I and ta 
certain persons in II and III. 

Next the plaintiff relies upon the judgment of a former 
Judicial Commissioner in the case of Surat Sinffh v. Jatoahir 
Singh (!)• In the course of his judgment Mr. Capper said, 
" From my official position at the time I cannot but have some 
^' personal knowledge of the working of these committees and 
^' I feel sure that I shall not err in definitely interpreting the 
«« 'rules' as intending that unless ^the contrary b expressly 
*^ stated in the award, whether the maintenance consisted of 
*' land originally or of cash now converted into land on an assum- 
'' ed total rental, the then first incumbent should hold rent-free 
*' for life, the next generation should pay 25 per cent, or half 
«« the ordinary rent, whilst in the third generation 50 per cent. 
^' or the ordinary rent should be leviable by the talukdar.^ 

This remark does not seem to me to have been necessary 
£or the disposal of the case before him for the award which he 
bad to consider was in form a recommendation (subsequently 
approved by the Financial Commissioner) that the claimants 
ehould receive certain maintenance '* according to their 'rules' '* 
t. e. the rules of the Association upon which the plaintiff now 
relies. So that in that case there could be no doubt that the 
award was to be construed along with the ^ rules^' I consider 
that the plaintiff is not entitled to use Mr. Capper's remark as 
evidence in the way in which he seeks to use it. The Government 
Gazette shows that Mr. Capper was on duly in Lucknow as 
Commissioner or Deputy Commissioner from October 16tfi 

(I) Select Case No. 12 decided on Jannaxy 13th 1881. 
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1866, tin May 1st 1868 bat during that time be would have 
bad no direct official connection with tbe Association in the 
matter of tbe awards. He officiated as Financial Commidsioner 
of Oudb from September 3rd 1869 till October 17tb 1869 but the 
committees of tbe talukdars were then no longer sitting to make 
awards of maintenance. Mr. Capper's dictum in Select Case No. 
42 was pronounced 12 years after tbe awards were made and 
even if it can be made use of by tbe plaintifiE, it is not in my 
opinion sufficient authority for the proposition that all awards 
made by the Association should be read subject to the ^rules' 
and it is no authority for the proposition that the Financial 
Commissioner's award in the present case should be read 
subject to these rules. Counsel for tbe plaintifiE could not 
refer us to any other case in which the question whether the 
Association's awards should be read subject to the rules has 
been raised. It was for the plainti£E to show that all awards 
made by the Association should take effect subject to the ^ rules.* 
In my opinion he has failed to do so. On the contrary I 
consider that the 'rules' themselves show that the provision on 
^hich the plaintiff relies was not intended to apply to all 
awards. 

Assuming however that awards made by the Association 
or by Colonel Barrow in such cases should ordinarily be read 
subject to the rules I think that the terms of the award made 
by Colonel Barrow in the present case show that he did not 
intend that the rules should be applied to it. In the first place 
tinder the rules Sheombar was entitled to maintenance but 
Colonel Barrow gave him nothing. The provbion made for 
Amir Singh is not in accordance with the ' rules' nor is that 
made for Sbeopal Singh and bis heirs. Colonel Barrow says 
that Sbeopal' Singh and his heirs shall receive in perpetuity a 
3 anna share in the estate and another 1 anna share on 
the death of Amir Singh. If the contention of the plaint* 
iff be correct the sons of Sbeopal Singh will get not a 
four anna share but a smaller share and his grandsons a 
fjtm smaUer share, The plaintifif contends that if tb^ * irnle§* 
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are not applied to the aN^ard Slieopars descendants will enjoy 
more than a fonr anna share because the plaintifiE has to pay 
the revenue assessed upon their land which will probably be 
enhanced at each 'successive settlement. This may or may not 
be true. It is impossible to say definitely without ascertain- 
ing to what extent the profits o€ the respective shares of. the 
plaintifiE and Sheopal's descendants to have increased since the- 
award was made. Indeed it may be that Sheopars heirs will be 
losers by the arrangement that was made. Even if the contention 
is well founded this is no reason for placing a forced construc- 
tion upon the award. The plain tifiE's predecessor should have 
objected to the way in which the award was worked out. This 
Court is not asked to remodel the award or alter arrangments 
which have been made nor could it do so. 

In my opinion the plaintifiE has failed to prove that the so- 
called rules of the Talukdars' Association apply to the award 
made by Colonel Barrow and I would dismiss this appeal 
with costs. 

I ought perhaps to add that at the hearing of the appeal 
we sent for twelve files of cases decided by the Association and 
examined them in the presence of Counsel in order to ascertain 
whether they threw any light on the question. The files were 
taken at random from the files of cases decided by the Associa- 
tion which are kept in the record room of this Court. The 
awards in the cases which we got out did not refer to the 
* rules.' Thinking that an examination of 12 files only might 
be misleading I have since the hearing of the appeal examined 
all the awards of the Association which are in our record room. 
The report of the Association which is on the record shows 
that there were altogether 434 claims to maintenance, that 104 
were rejected summarily as not being within the cognizance 
of the Association, that 156 more were dismissed on the merits 
after enquiry or for want of prosecution, that 31 claimants 
were confirmed in the possession of the maintenance what they 
were then enjoying and awards of maintenance were made in 
^vom of 143 persons* X b^ve examined these awards and in 
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Tiew o{ the statemeDt made by Mr. Capper ii^ Select Case 
No. 43 I tbink H right to say that I found that in 15 oaMs 
the award is expressly declared to be snbject to the * rnW 
(qawaid) or eoBtains a provisioo that 25 per (Sentnm shall be 
paid by tire BKtintenaDce4iolder in the eecood generation and 
50 per OMitum thereafter. In the rest of the awards b 
tiie records (a few seem to be missing) ^re is no 
reference to the *rules^ whatever, aod to some at least of the 
awards it wotild be impossible to apply the ^mles.* In some 
cases it was eiidently intended that the maintenance awarded 
should be eiijoyed for one life only. I do not desire to base 
my judgment tpon this somewhat cnrsory examination of the 
files for I consider tluit if either party wished to rely on these 
files he should have brought them before the Court in a regular 
manner. The burden of proof was upon the plaintifiE and in 
my opinion he has failed to discharge it 

SooTT, J. C. — ^I agree with my learned colleague and would 
make the same order. 
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EXBUUTluN OF DECREE APPEAL, No. 34 OF 1904.* 



Before Mr, Chaniier 



1904. 
Mohammed Akbar Khan (Decree''liolder)'V. Nawab Shah July 19. 

Ara Bkgam and others (Judgment-debtors) 



Execution of decree — Application for execution by benamldar 
v>f purchaser of riglUs of decree-holder-^Right ofjudgment-^ebtor. 



The appellant •claiming to have purchased the rights of the original decree- 
bolder applied to tbc Court for rccogiiition of the assignment of the decree 
and stated that he would present a separate application for execution. 
The judgment-debtors objected that the appellant was the benamidar of 
the purchaser of the decree and was therefore not entitled to take out 
execution. The lower Courts decided this question against the appellant. 

Held^ that there was evidence to support the finding of fact and that the 
judgment-debtors were entitled to insist upon the name of the real purchaser 
being entered on the record. 



For Appbllant — B. Basdeo Lai 
For Respondknts Nos. 1 and 2 — S. Wazir Hasan 
For Respondent No. 3 — B. Gohul Pershad 
Chamibr, a. J. C. — The first point in this appeal is whether 
there is any evidence to support the finding that the real par- 
chaser oE the decree is Abdul Wahid Khan and not the 
appellant. The evidence o£ Mohammed Hadi described as 
, agent oE the original decree-holder shows that the decree was 
ostensibly sold to the appellant^ but the sale-deed shows that 
the greater part oE the purchase-money was paid by means o£ 
a cheque on the Bank oE Upper India No. L 26678 which the 
evidence oE Mohammed Hadi shows, must have been drawn 
by Abdul Wahid. There is on the record a copy oE a cheque 

•Againit the decree of C. L. M. Eales Esq., District Judge, Lucknow, dated 
16 Janowy 1904, confirming the decree of Pandit Suraj Narain, 8ubordin«t« 
Judge, Lucknow, dated 2l8t July 1903. 
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but this copy is not admissible in eridence unless the parties 
dispensed with the production of the original. Tliere b some 
reason to suppose that they did so but it is better to disregard 
this document. However, a certified extinct o£ Abdul Wahid's 
:account with the Bac^ is in evidence which shows that cheque 
No. L 26680 was drawn by Abdul Wahid in the month follow- 
ing that in which the sale of the decree took place. So there 
is little doubt that the cheque mentioned by the witness was^as be 
says, drawn by Abdul Wahid. It is not explained why Abdul 
Wahid should draw a cheque for over Rs. 7,600 in favour of the 
appellant on the very day on which the sale took place. The 
witness also proves that he came to know of the appellant 
through Abdul Wahid ; that the negotiations for the sale were 
held with Abdul Wahid and not with the appellant, and that it 
was not till three days before the execution of the sale-deed 
that the witness knew that the sale-deed would be in favour of 
the appellant. The facts which I have stated point to Abdul 
Wahid being the purchaser and certainly call for an explanation. 
No explanation was given. Neither Abdul Wahid nor the 
appellant ventured to come near the witness-box and I find it 
impossible to hold that the facts above stated did not justify 
the finding that Abdnl Wahid was the purchaser. 

The second point is whether the appellant can as benamidar 
of Ab(}ul Wahid take out execution of the decree. At the 
€X parte hearing before Mr. Wells this question was abandoned 
by the learned advocate for the appellant who has not 
to-day produced any authority in support of the proposition 
that the appellant can execute the decree.' On the other side 
authorities have been cited to the effect that the appellant can 
not do so. In my opinion the judgment-debtors are entitled to 
insist upon the name of the real purchaser being entered on the 
record whether the name of the benamidar remains there or not. 
From the evidence it appears that Abdul Wahid has special 
reasons for keeping himself in the back ground. In my opinion 
on the facts found the appellant's application was rightly 
dismissed and I dismiss his appeal with costs. 
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SECOND eiVIL APPEAL, No. 332 OF 1903. * 



Before Mr, Rustomjee. 



Shaikh Karam Husain (Defendant) t. Ram Gopal 1904. 
(Plumtiff). Junk 30. 

Leatefor quarrying limestone — Registration Act (III of 
1877) section 17 clauses (b) and (d) and section 49 — Admissibility 
of unregistered lease for quarrying limestone. 



In a snit for poflsession of certain land from which the plaintiff alleged that 
he ihad been dispossessed by the defendant, the question was whether two 
deeds under which the plaintifE and the person through whom he claimed were 
authorized to quarry limestone from the said land for a certain period required 
registration. 

Seld that, the deeds were leases and as such required registration 
under section 17 clause (d) of the Begistra^ion Act (III of 1877) ; that they 
were inadmissible in evidence ; and that under section 49 of the Act they could 
not legally be held to ** afiect any inunoTeable property comprised"' in them,, 
nor could other evidence be given of their contents. 



For Appellant. — M. Mohammed Ifasim, 

For Respondent. — B. Basdeo Lai, 

RusTOMJEB, 0. A. J. C. — ^Tbis is a Second Civil Appeal 
from a decree o£ the learned Subordinate Judge of Fyzabad 
affirming a decree of tbe Munsif of tbe same place. ' 

Tbe plaintifiE, Ram Gopal, came into Court on tbe allega- 
tion tbat on 3rd Marcb 1891 defendant No. 1 Sbaikb Karam 
Husain, had leased out tbe right of digging limestone from 8 
katcha bighas of land in plot No. 211 in Ferozpur to Pahal- 
wan Khan and others at a rent of Rs. 360. Tbe term of the 
lease was ten years. The plaintiff alleged that the lessees subse- 
quently sub-let 1 bigba 18^ biswas of the land to him by a 
lease executed on 2nd September 1891 reserving a rent of 

• Against the decree o£ Pandit Bakht Narain, Subordinate Judge, Fyzabad, 
dated 23rd June 1903, confirming the decree of Babu Kali Cbaran Bose, 
Munsif, Fyzabad dated 29tb July 1901. 
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Rs. 231 and that possession over this plot vas made over to 
him*. He alleged that defendant No. 1 had wrongEullj dug 
limestone from 3 biswas of the land sab-let to him dnd had 
thus dispossessed him. Chunni Lai was made defendant No. 2 
in the suit since he had bought a portion of the limestone 
from defendant No. 1: The learned Munsif found that the 
plaintifE's claim was proved, so he decreed it witli costs^ 
On appeal the learned Subordinate Judge came to tlie same 
conclusion and he accordingly dismissed the appeal with costs. 
This has led to the present appeal on behalf of defendant 
No. 1. 

The first and the most important point in this appeal is 
whether the two deeds by which the rigfatito dig the lime- 
stone was first leased out to Pahalwan Khan and others and 
afterwards by them to the plaintiff required registration or not. 

They have been called deeds of sale right through but as 
a fact they must be looked on as pufe and simple leases by 
which the right to dig up limestone was demised to the lessees 
named in the leases. As leases these documents should un- 
doubtedly have been registered under section 17, clause 
(d), of the Registration Act (III of 1877). 

It has been contended before me that these docomenta 
should be looked upon as deeds of sale because all the limestone 
that the lessees may be able to recover from the land was solti 
to them. Even in that case, looking at the definition of im- 
movable property given in s. 3 of of the Registration Act, I hold 
that under s. 17, cl. (b), of that Act registration was absolutely 
necessary, as quarrying limestone is a benefit which arises oat 
of land and as such is "immovable property.'^ These deeds, how- 
ever, are not really sale-deeds at all but are merely leases by 
which certain rent has been reserved and in consideration of 
that rent the lessees have been allowed to dig up limestone for 
the term mentioned in the lease. Upon the first point raised 
in this appeal, T, therefore, hold that registration of the two 
deeds was absolutely necessary. 
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As the plaintiflE came into Court under the second of these Karam 
deeds, the absence o£ registration renders the deed null and Husain. 
Toid and not only were the two deeds not admissible in'^evidence [Ram Gopai. 
but under section 49 of the Registration Act they cannot 
legally he held to " aflPeot any immovable property comprised" 
in the deeds, nor can evidence be given as regards the contents 
of the lease executed in favour of the plaintiff which is denied 
by defendant No. 1, the chief contending party to this suit. 
I hold therefore that the suit fails. 

The decree of the learned Subordinate Judge is accordingly 
reversed and the plaintiff's claim is dismissed with all costs in 
all Courts. 
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FIRST CIVIL APPEAL, No. 94 OF 1903.* 



Before Mr, Chumier^ 

Gajraj Singh (Plaintif) v. Raghubab and others (De/etp^ 
dants). 

Suit tn the name of an alleged minor hy. next friend — Minority 
disproved — Amendment of plaint — Suit hy next friend when 
plaintif not a minor ^ an irregularity. 

In a suit instituted in the name of the plaintiff as a minor by hit 
mother and next friend the defendants proved that he was not a minor 
when the suit was instituted and urged that the suit should on this account be 
dismissed. It was proved that the plaintiff was cognizant of and approved of 
the institution of the suit and went with the next friend to instruct the 
pleader who drew up the plaint. 

Held that, undecthe circumstances there had been merely an irregularity 
which could be cured by amendment of the plaint and removal of the name 
of the next friend. 



•For Appellant. — M. Mohammed Nasim. 

For Respondents. — Mr. J. M. Jackson. 

Chamibr, A.J. C. — ^Thissnit was instituted on March 12th 
1903 in the name of Gajraj Singh as a minor by his mother and 
next (riend Masammat Khemni. The defendants pleaded inter 
alia that the plain ti£E was not a minor when the suit was insti- 
tuted and urged that the sifit should on this account be dis- 
missed. The defendants adduced evidence which if true shows 
that the plaintiff completed his 18th year on January 19th 1903 
i. e., about seven weeks before the suit was instituted. The 
Subordinate Judge believed this evidence and dismissed the 
suit. The plaintiff's next friend has appealed to this Court 
contending that the evidence adduced by her should have 
been preferred to that of the defendants and that even if the 
Subordinate Judge's view of the evidence is correct the suit 
should not be dismissed but leave should be given to amend the 
plaint. 

* Agaiast the decree of Pandit Tribhuan Nath Sopori^ Subordinate Judge, 
Hardoi, dated 14th July 1903. 
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Upon the qnestioif of fact I think that the Subordinate Gajraj^ Singh 
Judge was unquestionably right. The evidence adduced by the Raghubar 
defendants is clear and consistent, while the statements of the 
plaintiff^s mother and her witnesses are open to all the object- 
ions noted by the Subordinate Judge. 

Upon the question of law there is as the Subordinate 
Judge has pointed out a conflict between the decision of the 
Calcutta High Court in Taqui Jan v. Obaidulla (1) and 
the decision of the Allahabad High Court in Sheorania 
V. Bharat Sinffk (2) but he has not noticed the case of Bkulai 
V. SKeo Balak (3) in which Mr. Spankie held that as the suit 
bad been instituted with the knowledge and by the authority 
of the plaintifE the plaint could be amended when the Court 
found that the plaintiff was not a minor. The plaintiff in the 
present case says, and I see no reason to doubt the truth of his 
statement, that he went with his mother and uncle to instruct 
the pleader who drew up the plaint. He is now admitted- 
ly of full age and he says that he is anxious to carry on the 
suit. I am unable to distinguish this case from the case 
decided by ^r. Spankie and having considered the argu- 
ments addressed to me and the cases to which my attention 
has been drawn I have come to the conclusion that I ought to 
follow the decision of Mr. Spankie in preference to that of the 
Allahabad High Court. The three cases above-mentioned are 
I believe, the only reported decisions which apply exactly to the 
present case but there are several cases in which a minor sued 
or was sued as if he were an ajult and the Court on the mistake 
being brought to notice allowed the record to be amended [see 
Flight V. Bolland (4) ; ea; parte Brocklehanh (5) ; PaAkh v. 
Ram Lai (6) and Beni Ram v. Ram Lai (7)]. In other cases 
the absence of a guardian ad litem or next friend or want 
of a formal order under s. 443, Civil l^rooedure Code, 
has been treated as a mere irregularity which cocdd be 

(i) I. L. R., 2i Cal., 866. (2) I. L. R. 20 AU., 90. 

(3) 6 O. C, 365. (4) 4 RusseU 298 S.C, 28 Rev. Rep. 101. 

(6) L. R., 6 Cb. Div. 368. (6) F cm. P. J. 1884 p. 262. 

(7) I. L. R., 13 Calc, 189. 
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V. waived. [See Net Lai Sahoo v. Sheikh Kareem Bux (1) ; Rama- 

and others, chart v. Duraisami (2) Kamalakshi v. Ratnasami Chetti (3) 

Walian v. Banke Behari Per shad Singh (4)]. In Sham Krishna 

v.i?amZ?a« (5) where two of the plaintiffs sued by a person 

who had no right to act as their next friend the learned Judges 

made certain observations which suggest that minors who are 

not represented by a next friend or who are represented by a 

next friend or who are represented by a person who has no right 

to act as their next friend ought not to be considered to 

have been joined as parties at all, but I doubt the correctness 

of this view; it has often been held that it is the minor and not 

the next friend who is the party and that the object of having 

a next friend is to give security for costs to the defendant. 

It was pointed out in ex parte Brocklehank that there is no 
reason why a minor should not himself take steps to protect 
bis interests but it is the right of the defendant to have a next 
friend appointed. Now if the institution of a suit by a minor 
without a next friend is no more than an irregularity which can 
be waived or cured by amendment, I do not understand why 
the institution of a suit in the name with the knowledge and by 
the authority of an adult person should be treated as a nullity 
merely because that person is described as a minor. In my 
opinion there is in such a case no more than an irregularity 
which can be cured by amendment and I am not at all 
certain that there is anything more than an irregularity even 
if the plaintifE is not shown to have authorised the institution 
of the suit. 

I accept this appeal, set aside the decree of the Court 
below and remand the suit for trial on the merits. The plaint 
may be amended by the removal of the name of the next 
friend but the plaintiff will pay all the defendant's costs in- 
curred up to this date here or in the Court below. 

(1) I. L. R.23 Calc, 686. (2) I. L. R. 21 Mad., 167. 

(3) I. L. R. 19 Mad., 127. (4) I. L. R. 30 Cal. 1021. P. C. 

(5) 1. L. R. 20 All. 162. 
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FIRST CIVIL APPEAL, No. 24 OF 1904. • 



Before Mr. Wells. 



NASlR-CL-RAHMAjr and others (Defendants) v, NaWab Ali i,„„ ,'- 

tl ULY xO» 



(Flainti/.) 



Pre-emption, suit for — Sale of jyroperty more than that entered 
in the notice — A^it X VIII of 1876, sections 10 and 11, 



The appellants purchased certain lanil and house property from the respon- 
dent's brother M, Previoas to the sale M gave the respondent a notice under 
section 10 Act XVIII, 1876, to the effect that he was going to sell his Zcmiu- 
dari share for Rs. 6^865, excluding from the sale his dwelling house and two 
orchards. The respondent refused to take the property at the price named 
and then his brother sold that property plus one of the orchards and his 
dwelling house, etc» The respondent ckimed pre-emption on the ground that 
the property sold was more than that entered in the notice. 

Held that, the notice on the respondent was not a good notice and the 
respondent did not lose his right of pre-emption through section 11, Act 
XVIIl of 1876. 



For Appellants. — B. Basdeo Lai. 

For Respondent. — Hon. Rai Bahadur Sri Earn and B. 
liamapat liam. 

Wells, 0. J. C» — The facts of this case are that the 
appellants purchased certain land and house property from the 
respondent's brother Mazhar Ali. Previous to the sale Mazliar 
Ali gave Nawab Ali a notice under section 10, Act XVIII of 
1876, to the effect that he was going to sell his zemindari share 
for Bs. 6,865, excluding from the sale his dwelling house, 
Baji Sahib's house and two orchards. The respondent refused 
to take the property at the price named and then his brother 
sold, not the property he said in the notice he was going to 
sell, but that property plus one of the orchards and his dwell- 
ing house, subject to his own right to occupy it for life. 

♦ Against the decree of M. Jwala Prasad, Subordinate Judge, Bai-a Banki, 
dated 19th December 1903. 
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the respondent claimed pre-emption and ha^ 
got a decree on the ground that the property' sold was more 
than that entered in the notice. 

In appeal it has been contended that the Court was over 
technical and that the plaintiff cannot succeed without proving 
that the price stated in the notice was not fixed in good faith ; 
and that there were only certain minor variations between the 
property in the notice and the property sold. 

These are all futile pleas. Section 10 of Act XVIII of 
1876 provides that when a person proposes to sell any 
property he shall give notice of the price at which he is williLg 
to sell such property. This obviously means that he must enter 
correctly in the notice all the property which he proposes to 
sell, so that persons having the right of pre-emption can decide 
if they care to take that property at that price. Supposing 
that a man intimated that ho was going to sell 500 biglias 
of land for Es. 5,000 and the pre-emptor declined to 
take it at that price, and then the vendor sells 750 bighas 
at Bs. 5,000, can it be contended for a moment that the 
notice was a good one and the right of pre-emption has 
been lost by the pre-emptor not purchasing within three 
months ? Obviously not. The pre-emptor might have been 
quite willing to pay Rs. 5,000 for 750 bighas though not for 
500. In the present case he might have been quite willing to 
pay the sum asked if he had been led to understand that the 
house and garden would be thrown in with the zemindari. 

The notice on him was therefore not a good notice, anJ 
the pre-emptor did not lose his right of pre-emption through 
section 11. 

The question of price does not under the circumstances 
arise. 

I dismiss the appeal with costs. 
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PRIVY COUNCIL. 



On appeal from llie Court of the Judicial Commissioner of OudL 



Thakurain Jaipal Kunar and another (Defendants) v. P- C. * 
Bhaiya Indar Bahadur Singh (Plaintif). t?^^^^k 

i; SB* ^v* 

Declaratory decree — Reversioner^ suit 6y, against Talukdar*s 
widow — Discretion of Court — Specific Relief Acty (/ of 1877) 
,v. 42^ Oudh Estates Act (/ of 1869). 



7. 5 died on the 4th June 1877 possessed of a taluka, govornod by the 
Dudh Estates Act (I of 1869). He left three widows and the first appellant as 
the first married of the widows succeeded to the taluka. The other widows 
subsequently died. On the 25th December 1896 the first appellant executed a 
will by which she purported to declare the second appellant, her sister^s son, 

as her heir and successor to the estate, and the will was subsequently duly 
registered. The respondent sued the appellants, alleging himself to be the 
tiext reversionary heir to the estate. He contended tkat the first appellant*s 
will was invalid for the purpose of transfering the estate, and he asked for a 
declaratory decree to that effect. The appellants denied that the first appel- 
lant was in possession as a Hindu widow and contended that she was absolute 

owner of the estate under an oral will of her husband, and that the mere 
execution of a will did not give the respondent a cause of action to obtain a 
declaratory decree. The Court of first instance granted the decree as prayed, 
and that decree was affirmed on appeal by the Court of the Judicial 
Commissioner. 

Under s. 42 of the Specific Relief Act, 1877, a daim to a declaratory idecree 
is not ) matter of right but rests with the judicial discretion of the Courts. 
Considering the circumstances of the present case it was held that the decisions 
of the Courts below made in the deliberate exercise of a discretion entrusted to 
them by law should not be interfered with* 



Sir Arthur Wilson : — This is an appeal against a decree 
o£ the Court oE the Judicial Commissioner of Oudh, which so 
{ar as is now material affirmed the decree of the Subordinate 

*Frcsent :— Lord Davey, Lord Bobertaon and Sir ^thor Wilwo, 
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jS^Ku^ ^°^S^ ^^ Bahraich. The point raised is a short one. Indarjit 
«nd another Singh died on the 4th June 1877, possessed of the talaka of 
Bhaiya Indar JMustafabad,»a taluka, governed by the Oudh Estates Act (I of 
Singh. 1869). He left three widows, and under s. 22 (7) of that Act 
the first appellant as the first married of the widows succeeded 
to the taluka ; the other widows have since died. On the 25th 
December 1896 the first appellant executed a will by which she 
purported to declare the second appellant, who is her sister's son, 
as her heir and successor to the estate ; and this will was regis- 
tered on the 2Ed January 1897. 

Xhe respondent filed the present suit againt the appellants 
in the Court of the Subordinate Judge of Bahraich. He alleged 
himself to be the next reversionary heir to the estate, and he 
set out the pedigree upon which he based his claim to that 
character. He stated the will of the first appellant, and his 
contention that it was invalid for the purpose of transfering 
the estate, and he asked for a declaratory decree to that 
effect. 

The appellants by their joint written statement denied 
that Indarjit died intestate, and denied that the first appellant 
was in possession as a Hindu widow. They submitted that the 
mere execution of a will did not give the respondent a cause 
of action to obtain a declaratory decree. They traversed in 
detail the respondent's pedigree. And they alleged that 
the first appellant was absolute owner of the estate under 
an oral will of her husband. On all the points thus raised 
issues were settled. At the trial the evidence was mainly 
directed to the proof of the respondent's character as next 
reversionary heir. The Subordinate Judge found the necessary 
issues in the respondent's favour, and granted a declaratory 
decree as prayed ; and that decree was affirmed on appeal by 
the Court of the Judicial Commissioner. 

In both the Courts in India it was realised that under 
s. 12 of the Specific Relief Act, I of 1877 a claim to 
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a declaratory decree is not a matter of right, but that it 
rests with the judicial discretion of the Courts; both Courts, 
liowever, held that in the exercise of their discretion in the 
present case the decree ought to be made. The only point raised 
by the present appeal is that the Courts in India exercised their 
discretion improperly. 

Their Lordships would guard against being thought to 
lay down that the execution of a will by a limited owner, such 
as a Hindu widow, as a general rule, aflEords a suflScient reason 
for granting a declaratory decree. They are not prepared to 
<Joncur in all the reasoning of the learned Judges in the 
present case. And if they had been sitting as a Court of 
first instance they would have felt no little hesitation before 
making the decree that has been made. 

But their Lordships are always slow to reverse the 
decisions of Courts below made in the deliberate exercise of a 
discretion entrusted to them by law. And in the present case 
there are special reasons why they should hesitate before so 
interfering at the instance of the present appellants. The will 
of the first appellant, taken by itself, left it open to doubt on 
what ground she relied in what she was doing. But when the 
appellants came to file their written statement, and thereby to 
define their position and put their own interpretation upon 
what had gone before, there was no ambiguity left. It was 
made clear that they relied upon an alleged title in the first 
appellant inconsistent with any prescHt or future rights of the 
respondent or any other reversionary heir. And further, the 
appellants have no legitimate interest in this appeal except in 
respect of costs ; and it is clear that the costs which have been 
incurred have been caused by the course taken by them through- 
out the case. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The respondent not having appear- 
ed, there will be no order as to costs. 
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j^^^Kumir ^^ order to guard against any possible misapprehension 

and another hereafter their Lordships think it well to point out that, although 
Bhaiya indar in the present case issues have necessarily been raised and 
^Sineh^ decided as to the position of the respondent as noxt reversion- 
ary heir to the taluka, those issues have been raised and 
decided only between the parties to the suit, and that whenever 
the inneritance opens by the death of the widow the present 
decision will have settled nothing as to who should succeed. 
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FIRST CIVIL APPEAL, NO. 86 OF 1903. * 



Before Mr. Wells and Mr, Chamier. 



Payaz HossBiN Khan (Defendant) v. M. Prag Narain 1903. 
(Plaintiff) and Hamid H088EIN Khak and another (Defendants). Aug. 10- 



Purchaser in execution of decree on prior mortgage when sale 
takes place after sale on subsequent mortgage — Mortgaged property 
sold twice in execution of decrees on prior and subsequent mort- 
gages — Prior and subsequent mortgages — Transfer of Property 
Act s. 85 — Possession^ suit for. 



A purchaser at a sale held in ezecvition of a decree for sale on a first mort- 
gage made by a person -in possession of the property, the decree having been 
obtained in a suit brought in strict accordance with section 85 of Act IV of 
1882, is entitled to possession as against a purchaser at an earlier sale held in 
execution of a decree for sale obtained in a suit brought on a second mortgage ia. 
defiance of the rale laid down in that section. 



For Apprllant. — Mr. Moliammed Siddique. 

For Respondent I. — Babus Basdeo Laly Ishri Persliad and 
Bimla Pershad Bliattacharjee. 

For Respondent III. — P. Mahhan Lai. 

Chamier, A. J. 0. — It is necessary to state at the outset 
oE this judgment that Mr. Mohammed Siddique on behalf of the 
appellant Fayaz Hossoin Khan expressly abandoned the conten- 
tion put forward by his client in the Court below that the docu- 
ment of April 9th 1887 wasa]deed of mortgage. Mr. Mohammed 
Siddique atlmitted that his client was not entitled to any priority 
or advantage by reason of the fact that one of the decrees in 
execution of which Fayaz Hossein purchased was passed upon 

* Against the decree of M. Muhammad Tajuddin, Subordiuate Judge, 
Biswan, District Sitapur, dated 4th July 1903, 
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the deed of April 9th 1887. In this appeal therefore that deeJ 
will be left out of consideration altogether and the facta may 
be stated as follows : — 

On June 14th 188? Ham^id Hossem tier the owner of the 
village in question mortgaged it to Newal Kishore adoptive 
father of the respondent Prag ]l!farain. On July 8th 1891 
Newal Kishore brought a suit on his mortgage and on AugusI 
2.^rd 1892 obtained a decree for sale which was made absolute 
on November 29th 1895. The sum mens in that suit 
was not served on Hamid Hossein till September 12tk 189 L 
Meanwhiie on JuJy 15th 1891 the owner mortgaged the 
village again to the respondent Muzaffar Beg who sued for 
interest on tl>e mortgage and obtained a decree for sale which 
was made absolute in January 1897. To that suit Newal 
Kishore ought to have been but was* not mmle a party- On 
December 20th 1900 the property was sokl in execution of 
Muzaffar Beg's decree and purchased by the appellant Faya& 
Jlossein who strcceeded in getting possession and on February 
21st 1901 the property was sold in execution oE Newal KisboreV 
decree and purchased by Prag Narain who IkuI by this time 
succeeded his adoptive father as decree-holder, so that the sale 
on the earlier mortgage took place after tlie sale on the later 
mortgage. 

In the present suit Prag Narain claiuw possession €>f the 
property. Tire Subordinate Judge decreed the claim upon the 
ground that the mortgage of July 1891 having been made 
after the institution of the suit upon the mortgage of 1889 wa» 
inoperative a^ against rights actjuired under tl>e dect-ee passed 
in that suit. The appellant contends that as- tlife respondent 
Prag Narain did not piead that the mortgage of July 1891 wa» 
invalid as having been made during tl>o suit on the mortgage 
of 1889 i\ie Court slK>uld not have dismissed the suit on thai 
ground. If tl>e application of the doctrine of lis pendens depends 
upon thfe question whether or not the summons had been served 
W the defendant ILuuid Hossein before the UK)rtgage in favor 
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o£ MuzafiFar Beg then I think that the appellant was placed i^^^i 
at a disadvantage by reason of the absence of a specific plea on Khan 
the part of the respondent Prag Nafain. This was the view M. Prag 
which we took at the hearing of the appeal when we allowed Haimd 
the appellant to refer to the file of the suit brought upon the f^^'^^^^he" 
first mortgage and to shew us that the summons was not in 
fact served upon the defendant Hamid Hossein until September 
12th 1891 i. e, about two months after the mortgage. The 
fact remains that the mortgage in favour of Muzaffar Beg was 
executed after the institution of the suit on the mortgage of 
1889 and the respondent Prag Narain is entitled to make what 
tise he can of that fact which is admitted and was clearly 
brought out in the evidence adduced in the Court below. 

It was contended on behal f of the appellant that the right 
to possession depended upon the date of the sale and therefore 
Fayaz Hossein having purchased in December 1900 was 
entitled to retain possession as against Prag Narain who pur- 
chased in February 1901. In support of this contention we 
were referred to a number of cases such as Nanack Chand v* 
Teluckdye Koer (1) and Jugul Kissore v. Kartic Chunder (2)* 
In my opinion such cases are wholly irrelevant. In all of 
them two or more mortgages existed at the date of both suits 
and the decisions proceed upon the ground that each mort- 
gagee ought to have impleaded the other mortgagee or mort- 
gagees each mortgagee having or being deemed to have at the 
date of his suit notice of the claims of the other mortgagee or 
mortgagees. In the present c^se the suit upon the earlier 
mortgage was brought in strict compliance with the law, the 
second mortgage not being in existence at the date of the suit. 
It may be, though it is not pleaded, that the first mortgagee 
Newal Kishore obtained notice of the mortgage to Muzaffar 
Beg in the course of the suit but that did not oblige him to 
make Muzaffar Beg a party and on the other hand Muzaffar 
Beg must have had notice of the mortgage to Newal Kishore 
for before advancing his money he must or ought to have 

(1) 1. L. R., 5 Cnl.. 265, (2) I. L. U., 21 CaL, IIC. 
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searched the registers, and in all probability he obtained 
notice o£ Newal Kishore's suit. I inyselE doubt the soandness 
o£ the decision that a suit does not become contentious within 
the meaning of s. 52 Act IV, 1882 until the summons is 
served on the defendant but assuming that it does not 
ordinarily do so it is obvious that a person who has express 
notice of the suit cannot avoid the effect of the decree in the 
suit on any such ground. In the present case Fayax 
Hossein who is I may mention the son of Hamid Hossein 
purchased with full notice of the suit brought and decree 
obtained by Newal Kishore for Fayaz Hossein objected 
to the execution of Newal Kishore's decree and brought 
a suit against Newal Kishore when the objection was 
thrown out. I am disposed to hold that the rule of lis 
pendens applies to this case notwithstanding that the mortgage 
to Muzaffar Beg was made before the service of the summons 
on the mortgagor in the first mortgagee's suit but whether 
that is a correct view or not I hold that a purchaser at a sale 
held in execution of a decree for sale on a first mortgage made 
by a person in possession of the property, the decree having 
been obtained in a suit brought in strict accordance with sec- 
tion 85 of Act IV of 1882, is entitled to possession as against a 
purchaser at a sale held in execution of a decree for sale obtain* 
ed in a suit brought on a second mortgage in defiance of the 
rule laid down in that section. 

Prag Narain purchased the rights of the mortgagor as they 
were at the date of the first mortgage and there can be no 
doubt that the mortgagor was then entitled to possession. The 
cases of Ilargu Lai v. Gobind Rai (I) and Madan Lai v. Bhag* 
wan Das (2) in which purchasers at sales held in execution of 
a decree on a first mortgage were held to be not entitled to 
possession are distinguishable upon the ground that the decrees 
obtained by the first mortgagees in those suits were not binding 
on the persons in possession who, or whoso predecessors in 
interest, ought to have been joined as parties to the suit on 



0) I. L. R., 19 AU., 5U. 



(2) I. L. U., 21 All.. 235. 
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the first mortgage. There is no reported case that I am aware HossetnKhan 
oi which supports the contention o£ the appellant in the present ^ p 
STiit. It appears to me that if we were to accept the appellant's Narain and 
contention in the present suit there might be no limit to the HoflseinKhan 
number of suits required to enforce a first mortgage. Assum- *^^ another. 
ing, without, deciding, that the appellant Fayaz Hossein can 
now redeem the first mortgage I think that he should not be 
allowed to do so in the present suit first because he did not 
offer to do so in the Court below and his conduct has in other 
respects been such as to disentitle him to any consideration and 
secondly because there remains not only the question whether 
Fayaz Uossein can redeem the first mortgage but also the ques- 
tion whether Prag Narain cannot also in turn redeem the 
the second mortgage (See I. L. R., 28 Bombay 153). The 
latter question has not been considered at all and no argument 
waK adduced to us upon it. Moreover the materials on the 
record are not sufficient to enable us to make up the requisite 
acconnts and pass a decree which will settle the question 
between the parties. I would dismiss the appeal with costs. 

Wells, 0. J. C. — I concur. 
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PRIVY COUNCIL. 



On appeal from the Court of tlte JudiekU Committioner of Ovdh. 
« . G. ^^^^^^^^ 

1904. 
Mat 14. Thakubain Balbaj Eunwab andjanother {Defendants) v. 

Rab Jagatpal Sikoh {Plaintiff). 



Oudh Estates A<^ (I of 1869) ss. 8, 13, 14, 15, and 22 
€l. (6) construction — " Would have succeeded " in ss. 13, 14 and 
15, meaning of — Sons of taluqdar hy different mothers-^ 
" Brothers, " meaning of — Marginal notes and sections of Ads. 



P a taluqdar, who died in 1866, and whose name was entered after his 
•death in Lists I and II mentioned in section 8 of the Oudh Estates Act (I of 

1869), made over his estate by will to his younger son P, who died in f^ 
intestate, leaving two widows, the appeUants, but no male issue. The r^bpon- 
dent, the son of B'b elder brother, the eldest male lineal descendant of P, sued 

the appellants for proprietary possession of the estate on the all^ation that 
on B'fi death, intestate, he came in to the property under clause (6) of section 22 
of the Act. 

Held^ that section 14 did not apply and therefore the respondent was not 
entitled to succeed to the estate under clause (6) section 22 of the Oudh 
Estates Act. The expression * would have succeeded* in sections 13 and \i 
must be confined to persons in the special line of succession that would 
have been applicable to the particular case if the transferor or testator had 
died intestate and the death had occurred at the date of the transfer or, 
in the case of a gift by will, at the time when the succession opened.. 

Held further, that B was not a " legatee** within the definition of that term 
in the Act of 1869, as the bequest in his favour, if it took effect, came into 
operation before that Act was passed. 

Held also, that jPs eldest son, though bom of a different mother, was 
a brother of B within the meaning of the word " brother** in clause (6) of 
section 22. 

Marginal notes to the sections of an Act cannot be : referred to for the 
purpose of construiug the Act. 



* Present :— Lord Macnaghten, Lord Lindley and Sir Arthur Wilson. 
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Lord Macnaghtbn. — This appeal raises a question under 
the Oudh Estates Act, 1869, as to the succession to property 
iwrhich formerly belonged to Rae Pirthipal Singh, "who 
died in June 1866, and whose name was entered, after his 
death, in List I and List II of the lists mentioned in section & 
of the Act. List I is a list of all persons who were to be con« 
sidered taluqdars within the meaning of the Act. List II is a 
" list of the taluqdars whose estates, according to the custom 
" of the family on and before the 13th day of February 1856, 
"ordinarily devolved upon a single heir." 

The property in question was made over by Pirthipal 
Singh by will (as both the Courts below have held) or by 
transfer under a family arrangement (as the appellants con- 
tend) to his younger son Bisheshar Bakhsh. Bisheshar died 
in August 1890 intestate, leaving two widows but no male 
issue. 

The rival claimants to the property are (1) the son of 
Bisheshar's elder brother, the eldest male lineal descendant of 
Pirthipal Singh, who was plaintifiE in the suit and is respondent 
to this appealj and (2) the two widows of Bisheshar who are 
appellants. They were defendants in the suit, and succeeded 
in the Court of the Subordinate Judge. 

The sections of the Act which have the most direct bear- 
ing on the question in dispute are the following : — 

*^ No talukdar or grantee, and no heir or legatee of a talaqdar or 
*' grantee, shall have power to give or beqaeath his estate, or any 
** portion thereof, or any interest therein, to any person not being 
"either—" 

(1) " A person who, under the provisions of this Actor nnder the 

" ordinary law to which persons of the donor's or testator's 
"tribe and religion are subject, would have succeeded to 
" such estate or to a portion thereof, or to an interest therein, 
** if such taluqdar or grantee, heir or legatee, had died 
" intestate ; or 

(2) " A younger son of the taluqdar or grantee, heir or legatee, in 

'* case the name of such taluqdar or grantee appears in the 
'* third or the fifth of the lists mentioned in section eight, 
** except by an instrument of gift or a will executed and attested, not 
** less than three months before the death of the donor or testator, in 
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" manner herein provided in the case of a gift or will, as the case may 
** be, and registered within one month from the date of its execution." 

V, — TtantfePB and BequuU, 

" 14. If any taluqdar or grantee shall heretofore have transferred or 
** bequeathed, or if any taluqdar or grantee, or his heir or legatee, shall 
** hereafter transfer or bequeath, the whole or any portion of his estate 
*^ to another taluqdar or grantee or to such younger son as is referred to 
" in section 13 clause (2), or to a person who would have succeeded, 
" according to the provisions of this Act, to the estate or to a portion 
*' thereof if the, transferor or testator had died without having made 
*' the transfer and intestate, the transferee or legatee and his heira 
*• and l^atees shall have the same rights and powers In regard to 
" the property to which he or they may have become entitled under 
" or by virtue of such transfer or bequest, and shall hold the same 
** subject to the same conditions and to the same rules of succession as 
*' the transferor or testators. 

'• 15. If any taluqdar or grantee shall heretofore have transferretl 
" or bequeathed, or if any taluqdar or grantee or his heir or legatee shall 
*' hereafter transfer or bequeath to any person not being a taluqdar 
" or grantee 'the whole or any portion of his Estate, and such person 
" would not have succeeded, according to the provisions of this Act, 
" to the estate or to a portion thereof if the transferor or testator 
" liad died without having made the transfer and intestate, the transfer of 
*' and succession to the property so transferred or bequeathed shall be 
" regulated by the rules which would have governed the transfer of and 
*' succession to such property if the transferee^ or legatee had bought 
" the same from a person not being a taluqdar or grantee." 

Besides these sections it is necessary to refer to section 
22, which provides for intestate succession in the case of the 
death of any taluqdar or grantee whose name is inserted in 
List II, List III, or List V, or the heir or legatee of such 
taluqdar or grantee. A number of cases are dealt with sepa- 
rately and in order, beginning with the case where the deceased 
leaves an eldest son. In that case, clause (I), the estate is 

to descend "to the eldest son and his male lineal descend- 

** ants subject to the same conditions and in the same manner 
" as the estate was held by the deceased." Then after dealing 
in separate clauses with other cases, including the case of an 
adopted son, the section provides, in clause (6), that in default 
of such adopted son the estate is to descend " to the eldest and 
" every other brother of such taluqdar or grantee, heir or 
" legatee, successively according to their respective seniorities 
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" and their respective male lineal descendants subject as afore- 
« said." 

Now the contention on the part o£ the respondent is that 
on Bisheshar's death, intestate, he came in to the property 
under clause 6 of section 22. The appellants on the other 
hand, maintain that Bisheshar was not legatee of Pirthipal 
Singh within the meaning of that word in the Act of 1869, 
and that, whether he was or was not a legatee in the ordinary 
sense of the word, the case is governed by section 15 and that 
accordingly, on the death of Bisheshar intestate, the property 
devolved as it would have devolved if Bisheshar had bought 
it from a person not being a taluqdar or grantee. 

The learned counsel for the respondent argued quite 
correctly that section 15 must be read in connection with 
sections 13 and 14. His contention was that Bisheshar was a 
person who would have succeeded, within the meaning of 
section 14, if Pirthipal had died without having made a transfer 
of the property, and intestate. 

The real question is what is the meaning of the words 
*' would have succeeded " in sections 18 and 14. Of course if 
Bisheshar's case falls within section 14, section 15 can have no 
application to it. 

Their Lordships think that the learned Judges in the Court 
of the Judicial Commissioner have gone too far in holding as 
they did " that any person mentioned in section 22 as a 
" possible heir may be said to be * a person who would have 
*' * succeeded according to the provisions of the Act to the 
" * estate if the testator had died intestate ' within the meaning 
" of section 14." They think that the expression " would have 
succeeded " must be confined to persons in the special line 
of succession that would have been applicable to the particular 
case if the transferor or testator had died intestate and the 
death had occurred at the date of the transfer or, in the case of 
a gift by will, at the time when the succession opened. In 
short, they think that the expression " a person who would have 
*' succeeded according to the provisions of the Act" is equivalent 
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to " the person or one o£ the persons to whom the estate 
" would have descended according to the provisions of the 
^' special clause o£ section 22 applicable to the particolar 
" case." Their Lordships do not agree with the view of the 
learned counsel for the respondent that clause 2 of section 13 
was introduced by mistake and may be disregarded altogether. 
On the contrary they think that that clause throws a good deal 
of light on the words in dispute. A younger son of a taluqdar 
named in List III or List V is no doubt among the possible 
heirs of his father but he is not within the prescribed line of 
succession if the father leaves an eldest son or a male lineal 
descendant of an eldest son. 

The construction which commends itself to their Lordships 
gives a meaning to every part of the sections under considera- 
tion. If a transfer or bequest is made to a person in the 
prescribed line of succession, there is reason for placing the 
transferee or legatee in the same position with regard to suc- 
cession to the estate as the transferor or testator, but if the 
prescribed line of succession is broken by a transfer or bequest 
of the entailed estate to a person outside the prescribed line, it 
seems not unreasonable that the fetter of the entail, such as it 
is, should no longer apply to the estate. 

There are some minor points which were discussed in the 
judgment of the Judicial Commissioners, or argued before 
their Lordships, which ought perhaps to be noticed. 

Their Lordships have no doubt that Pirthipal's eldest son, 
though born of a difEerent mother, was a brother of Bisheshar 
within the meaning of the word " brother" in clause (6) of 
section 22. 

It is well settled that marginal notes to the sections of an 
Act of Parliament cannot be referred to for the purpose of 
construing the Act. The contrary opinion originated in a 
mistake and it has been exploded long ago. There seems to be 
no reason for giving the marginal notes in an Indian Statute 
any greater authority than the marginal notes in an English 
Act of Parliament. 
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In their Lordships' opinion it is immaterial to enquire ^*^^^'° 

whether Bisheshar took under a will or by transfer. Both Kunwar and 

•^ another 

the lower Courts have held that the title is derived under a v. 

will. The question seems to be one of same difficulty. It is singh. 

not necessary to decide it. . It is enough for their Lordships to 

say that they are not satisfied that the Courts below are 

wrong. 

Their Lordships agree with the Judicial Commissioners in 
thinking that Bisheshar was not a '^ legatee" within the defi- 
nition of that term in the Act of 1869. The bequest in his 
favour, if it took efiEect, came into operation before the Act 
was passed. He cannot, therefore, be considered a person to 
whom property was bequeathed under the special provisions of 
the Act. 

Their Lordships will humbly advise His Majesty that the 
decree appealed from should be reversed, with costs, and the 
decree of the Subordinate Judge restored. 

The respondents will pay the costs of the appeal. 
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PEI\r? COUNCIL. 



On Appeal from the Court of the Judicial Commissioner of Oudk. 



Nov 25 Mohammad Abdus-samad and others (Defendants) tr. 

^^- ^^' KuBBAN HusAiN and others (PUUntifs). 



Oudh Estates Act^\1869^^ss.\'8 and 10 — Succession ia 
taluqdar^s estate not held under sanad by Government — Entry 
of taluqdar^s name in lists prepared under Oudh Estates Act 
after his deathr-^Mahomedan Law — Interpretation of Statute. 



M in his lifetime was a taluqdar, and in May 1868 a sammary settlement 
of his estate was made with him. He never obtained any ianad in his life- 
time, and his name was never in his lifetime entered in any list of officially 
recognised talaqdars. When he died he left his mother and some consins and 
two widows; and in March 1866 his mother was reeorded as sole owner with 
the consent of his two widows and the cousins, nnder whom the reepondent» 
claimed. The Oudh Estates Act of 1869 came into operation in Jannaryof 
that year, and in Jnly 1869 the name of If came somehow to be entered in two 
of the lists directed to be made by the Act. In 1870 the mother died. She 
appointed the two widows her saocessois. On their death the respondents, 
brother and sist^ of the last soryiving widow claimed one-half of ilfs estate 
nnder the Mahomedan Law against the appellants who claimed the whole 
estate nnder ifs first wife and nnd^ the Oudh Estates Act, 1869. It was 
conceded that the respondents were entitled to a decree unless the saccessioD 
was altered by the Act of 1869 and what was done after ifs death. 

HM^ that the Coort eonld not constree sections 8 and 10 of the Ondb 
Estates Act, 1869 so as to deprive the successors of the estate of a person who 
bad died before those sections came into operation of rights which they 
acquired on his death. Held therefore, that when M died he had acquired a 
pennanent hereditary and proprietary right recognised by the Indian Govern- 
ment in the estate in question; but that the succession to them not having 
been altered by any #afia4 was governed by the ordinary Mahomedan Law 
which was the only law applicable to the case. 



* Present :— Lord Macnaghten, Lord Lindley, 8ir Andrew Sooblc, Sir Arthur 
WilsoBi and Sir John Bonser, 
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For ApPBLLAln'S. — Mr. G. E. A. Ro9S, 
For Respondents. — Mr. Leslie DeGruyther, 

Lord Lindlby. — The appellants in this case claim one-half 
oF certain estates in Oadh as the statutory heirs of one Martaza 
Bakhsh who was a Mahomedan talnqdar and who died on the 
18th January 1865. The respondents claim the same half as 
his heirs by Mahomedan Law, and it is conceded that they are 
entitled to it unless the succession was altered by the Oudb 
Estates Act of 1869 and what was done after his death. 

Murtaza Bakhsh in his lifetime was a taluqdar, and in 
Hay 1858 a summary settlejnent of the estates in question was 
made with him, 

The Oudh Estates Act, 1869 was founded on, and was 
passed to give effect to, certain Orders of the Governor-General 
of India made in October 1859 and set out in the first schedule 
to the Act. Under those Orders lists were to be prepared of 
the taluqdars with whom summary settlements had been made, 
and sanads^ t. e. grants, were to be issued to them. Forms of 
these sanads were prepared and many were granted. 

In January 1862, Murtaza Bakhsh applied for a sanad 
from the English authorities and his application was refused. 
He never in fact obtained any sanad in his lifetime ; and his 
name was never in his lifetime entered on any list of officially 
recognized taluqdars. 

Under these circumstances it seems plain that when Mur- 
taza Bakhsh died, he had acquired a permanent hereditary and 
proprietary right recognized by the Indian Government in the 
estates in question ; but the succession to them not having 
been altered by any sanad was governed by the ordinary 
Mahomedan Law which was the only law applicable to tho 
case. 

The appellants, however, rely on what happened after his 
death, and it is necessary to consider what this was. When he 
died he left his mother and some cousins and two widows ; 
mid in March 1865 his mother's nnme was entered in the 
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Mohammad Collector's books in substilution for his own, and she was record- 

Abtlus-samad . i i 

ami others ed as sole owner. This appears to have been done with the consent 
of his two widows and the cousins under wlioin the respon- 
dents claim. The Estates Act, 1869 came into operation in 
January o£ that year and in July 1869 the name o£ the 
deceased appears in two of the lists directed to be made by the 
Act. How it got there is not known. But there it is. In Novem- 
ber 1870 the mother died. She appointed the two widows her 
successors, and in April 1871 the names of the two widows who 
were in possession were substituted for hers in the Collector's 
books. Their right, however, to be so recorded was disputed 
by the cousins and litigation ensued ; but both widows died 
before it ended and it is unnecessary to refer further to this 
matter. 

The present suit was instituted in March 1895. The 
plaintiffs (now represented by the respondents) were the heirs, 
viz,, brother and sister of the last surviving widow, t. e., the 
second wife of Murtaza Bakhsh. They claimed under the or- 
dinary Mahomedan Law. The defendants (u e. the appellants) 
claim under his first wife and under the Act of 1869. The 
Subordinate Judge held that the entry of Murtaza Bakhsh's 
name in the lists was ultra vires and of no effect ; that the 
mother held the estate as absolute owner ; that after her death 
the two widows held as absolute owners in equal shares ; that 
on the death of the first wife one-half of the estate descended 
on the defendants in accordance with ordinary Mahomedan Law, 
and that on the death of the second wife her half descended on 
the plaintiffs by the same Law. The plaintiffs were content with 
this decision but the defendants appealed from it. The deci- 
sion was, however, affirmed by the Judicial Commissioner and 
the defendants have appealed from his decision. 

Their Lordships have no hesitation in affirming iL The 
whole case turns on the entry of Murtaza Bakhsh's name in 
two of the lists ordered to be made by the Act of 1869. Sec- 
tion 10 of the Act compels the Courts to regard such lists as 
conclusive evidence that the persons named are talukdars or 
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grantees within the meaning o£ the Act. When the listsVeferred 
to are looked at, it will be found that there are six lists 
(see section 8). Martaza Bakhsh's name is in the first and 
third. The entries therefore by sections 8 and 10 are conclu- 
sive evidence (1) that he is to be considered as having been a 
Taluqdar within the meaning of the Act (see section 2 and 
section 8, list I) ; and (2) that he was a taluqdar to whom 
sanad had been made declaring that the succession to the 
estates comprised in it should be regulated by the rule of pri- 
mogeniture (see section 2 and section 8, list III). 

These enactments are clear and peremptory, and would 
be decisive if they applied to this case. 

It is not however, in accordance with sound principles of 
interpreting Statutes to give them a retrospective effect. The 
Court cannot construe sections 8 and 10 so as to deprive the 
successors of the estates of a person who had died before those 
sections came into operation of right which they acquired on 
his death. Entries of the names of deceased persons in the 
lists mentioned in section 8 do not appear to have been con- 
templated by the Act, but such entries have no doubt been 
made, and they are practically harmless if the names were 
already in former lists made under the Orders in Council, or if 
the entries do not alter the previously acquired rights of any 
one. This was the case in Achal Ram v. Udai Partab Addiya 
Pat Singh^ (1). But no decision has been referred to which sup- 
ports the contention that the entry of the name of a person who 
died before the Act came into force can divest rights previously 
acquired on his death. In this case the death occurred in 1865, 
and the successors then acquired their rights under the ordinary 
Mahomedan Law. The Oudh Estates Act did not come into 
operation until 1869 ; and to construe its provisions as altering 
the succession would be not only unjust but plainly contrary to 
well-settled legal principles. 

The able counsel for the appellants endeavoured to 
0) 11 Ind., App. 51. S. C. I. L. R., 10 Calc, oil. 
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Abdus^mad durmouiit this difficulty by suggesting that there innst have been 

ere QQj^Q family arraDgement to the effect that the entries in question 
should have been made, and that the succession should be 
changed. But there is no evidence from which any such con- 
clusion can be drawn. The only evidence bearing on the 
subject is the consent of the heirs to the entry of the mother of 
Murtaza Bakhsh in the Collector's books shortly after his 
death. But when she died, the entry of the names of her two 
daughters-in-law was objected to and litigation followed. The 
issues settled in the action do not raise the question whether 
any such arrangement was in fact come to and their Lordship:^ 
cannot adopt the suggestion of the learned counsel as a basis 
for their decision. 

Their Lordships therefore will humbly advise His Majesty 
to dismiss this appeal and the appellants must pay the costs* 
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SECOND CIVIL APPEAL, No. 220 OK 190L • 



Before Mr. Wells and Mr, Rustomjee, 



Basawan Singh and others (Plaintiffs) v. Nawab Badshah 1904. 
Bahu Begam and others (Defendants). ''^^ ^^• 



Redemption^ suit for — Mortgage hy conditional sale — Indian 
Limitation Acty Schedule u, art. 142 — Decree of Settlement Court 
giving proprietary possession — Revival of claim for redemption 
— Act XIII^ 1866 — Adverse possession. 



In a suit for redemption the plaintiflB alleged that on July 31, 1846, their 
I>redecc880i8 had mortgaged the yillagc for ten years to the predecessor-in-titlc 
of the defendants, and they claimed to redeem the mortgage on the ground 
that the time fixed for redemption had not expired on the 13th February 
1856. The defendants admitted that there had been a mortgage but they 
alleged that it was a mortgage by conditional sale for four years only and 
by it they bad acquired an absolute title as the money was not paid within 
that term. At the 'regular settlement in Oudh, iV; the predecessor of the 
defendants, applied for settlement. The plaintiffs* predeeessors set up a 
coonter claim, JV*s claim was ultimately decreed by the Chief Commissioner 
on October 25th 1863 and formal possession of the Tillage was given to 
her by the Beyenao anthorities on May 22nd, 1864, and in the khewat 
which was prepared she was entered as proprietor. Subsequently the defen- 
dants* predecessors accepted the situation and obtained decrees for Sir on 
MaichSth 1865. 

Held, that the salt was barred by article 142, Schodolc U of the Indian 
Limitation Act. 

On the contention of the plaintifb that the Chief Commissioner dismissal 
their predecessors* appeal in view of the rules of limitation then in force and 
that by Act XIII of 1866 their claim was revived and must be heard on its 
merits, it was held that the plaintiffs* predecessors did not sue then for 
redemption of the mortgage so they could not say that such a suit of theirs 
was dismissed on the ground that it was barred by the rules of limitation then 
in foroe ; and not having, while Act XIII of 1866 was in force, taken any 
stepf to revive their former claim to settlement and have it heard on its meril«, 
the plaintiffs could not now plead that that enactment had made the deci- 
sions of the Settlement Courts against them wholly inoperative. 

* Against the decree of A. Sabonadiere fisq., District Judge, Hardoi, dated 
4th March 1901 reversing the decree of Babu Uem Chandra Sen. Subordinate 
Judge, Uaao, dated 20th October 1900. 
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Nawab 

Badshah 

B ahu Begatn 

ADd others. 



For Appellants. — Messrs. St. George H, S. Jackson^ and 
A. P. Sen and Babu Ram Chandra. 

For Respondents. — Mr. F. Lincoln^ M. Mohamed Nasirriy 
Babus Basdeo Lal^ Putto Lai and 
Har Gobind Dass. 

Wells, O. J. C. — This is an appeal from a decision of the 
District Judge of Hardoi, reversing a decision of the Subordi- 
nate Judge of Unao, who had decreed the plain tifEs' suit for 
redemption of the village of SahraWanon payment of Rs. 1,200. 

The plaintiffs are representatives of the old zemindars. 
They alleged that on July Slst, 1846 their predecessors had 
mortgaged the village for 10 years to Malka Kishwar Saheb, 
the predecessor-in-title of the defendants. The plaintiffs there- 
fore claimed to redeem the mortgage, on the ground that the 
term fixed for redemption had not expired on the 13th February 
1856. 

The defendants admitted that there had been a mortgage in 
1253 Fasli (1845-46) date not specified, for Rs. 1,200. But 
they alleged that it was a mortgage by conditional sale for four 
years only and by it they had acquired an absolute title, as the 
money was not paid within that term. They also pleaded 
that the suit was barred by limitation under art 142 of the 
second schedule of the Limitation Act. 

I think that it is not necessary to consider any question in 
the case except this one of limitation. 

At the regular settlement io Oudh, the predecessors of the 
plaintiffs, Nawab Afsar Bahu Begam, daughter of Malka 
Kishwar Sahib and two other persons applied for settlement. 
At that time the Settlement Courts in Oudh had power to 
decide questions of title and settlements were made upon those 
decisions. All the last three of the four claimants for (settle- 
ment alleged a moitgage from the first sot, t. ^., the plaintiffs' 
predecessors. After passing through the Courts of the Assistant 
Settlement Officer, the case came before the Settlement Com- 
missioner, Mr. Charles Currie, on appeal by Nawab Afsar Bahu 
Begam Saheb. 
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As appears from Ex. D5, one o£ the grounds o( her appeal 
was tbat the respondents, t. e» the old zemindars, had admitted 
her claim before the Settlement Officer and had filed before him 
a copy of the mortgage deed for four years, on the expiration 
of which her title had become absolute. 

In a razinamay Ex. D3, filed in the Court of the Settle- 
ment Officer by some of the plaintifiEs' predecessors, a reference 
is also made to the mortgage having become a sale. 

The Settlement Commissioner, in an order dated May 15tb 
1868, on this appeal, considered principally which of the three 
last claimants was the real mortgagee from the zemindars and 
deeided this point in favour of the mother of the appellant. 
In this order there is a reference to a copy of the mortgage- 
deed in her favour filed by the zemindars, so there was some 
basis for the statement in the grounds of appeal quoted above. 
After ordering some further inquiry the Settlement Commis- 
sioner disposed of the case on August 3, 1863. 

In neither of hb orders is there anything to indicate 
that he considered the question whether the mortgage was 
for 4 or 10 years. But he must have done so apparently, 
because, after rejecting the claim of the three other alleged 
mortgagees, he reversed the order of the Settlement Officer 
settling with the old zemindars, and decreed the proprietary 
right in Mauza Sahrawan to Nawab Afsar Bahu Begam Saheb, 
from whom the present respondents' title is derived. An 
appeal was made to the Chief Commissioner by some of the 
old zemindars, see Ex. 044, and Sir Charles Wingfield rejected 
this appeal. The village therefore, rightly or wrongly, stood 
decreed in proprietary possession to Nawab Afsar Bahu Begam. 

In pursuance of this decree on May 22, 1864 formal 
possession was given of the village by the Revenue authorities 
to Nawab Afsar Bahu Begam's agents, and in the khewat 
which was prepared she was entered as proprietor. Subse- 
quently the old zemindars accepted the situation and obtained 
decrees for sir on March 8th, 1865 (see Ex. D14 and 15), 
which decrees could only be passed in favour of persons who 
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had lost proprietary rights. Upon these facts the learned 
District Judge has held that the suit is barred by limitation. 

For the appellants it is contended that the Settlement 
Courts wrongly decreed proprietary possessien. No doubt the 
decrees are not unassailable and it can hardly be said that 
they show good reason for decreeing proprietary possession. 
But, rightly or wrongly, the proprietary possession has been 
decreed, and effect has been given to them in every possible 
way. 

The learned counsel for the appellants has argued that 
Sir Charles Wingfield's decision of October 25th, 1863, 
(Ex. D44) expressly reserved the right of the appellants to 
redeem. This contention is based on the words " the appeal 
" is therefore rejected, but they (the appellants) are at liberty 
" to adduce proof in support of the alleged conditions of the 
** mortgage-deed.'* 

It appears that in their appeal to the Chief Commissioner 
the appellants set up a case, which is not their case now, in 
order to explain their being out of possession at the time of 
Settlement. They alleged that they had only made a simple 
mortgage under which the mortgagee might enter on the 
property if the mortgage-money was not paid in ten years. 
What the exact meaning of Sir Charles Wingfield's order is 
is not very clear. I do not see how or where, when a case was 
closed and, on appeal, finally rejected, the appellants were at 
liberty to adduce proof. The only thing which apparently 
they conld have done was to ask for a review of judgment and 
then adduce proof, and this they never did. For thirty-seven 
years they did nothing. The words on which the appellants 
rely are, in my opinion, mere surplusage and reserve no rights 
of any kind. 

It is further contended that the Chief Commissioner dis- 
missed the appellants' appeal in view of the rules of limitation 
then in force and that by Act XIII of 1866 their claim was 
revived and must be heard on its merits. 
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They did toot sue then for redemption of the mortgage so 
they cannot say that such a suit of theirs was dismissed on the 
ground that it was barred by the rules of limitation then in 
foKce. Apparently their claim to have the settlement made with 
them was disallowed because they had not been in possession 
within limitation. 

They might perhaps under Act XIII of 1866. have applied 
to have this question reconsidered as long as the Act was in 
force. But the whole of it was repealed by Act XXXH of 
1871. They cannot now come in except on the strength of their 
case as mortgagors. Not having, while Act XIII of 1866 was 
in force, taken any steps to revive their former claim to settle- 
ment and have it heard on its merits, they cannot in my opinion 
now plead that that enactment has made the decisions of the 
Settlement Courts against them wholly inoperative. 

It is further contended that the respondents are only mort- 
gagees and that their possession is not adverse to the appellants. 
I consider this to be a futile argument. The respondents have 
established that, so far back as 1863, they alleged that they 
were full owners by a conditional sale which had become 
absolute: the Courts held that they were full owners and 
decreed the full proprietary possession and that possession 
they have enjoyed ever since. 

From before the Chief Commissioner's decree till now it is 
evident that the respondents and their predecessors have been 
committing a series of acts which showed that they were asserting 
themselves against the owners of the equity of redemption, and 
I am of opinion that their possession has been adverse. 

There is no doubt that in 1863 Nawab Afsar Bahn Begam 
took possession absolutely and without any qualification. 
She did not take possession as a mortgagee. All the un- 
deniable facts indicate that the position taken up by her was 
that she was entitled to full ownership. This being the case 
I consider that the bar of 12 years' limitation would certainly 
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apply, in support of which 'view we' have been referred 
to the case of Lachmi Kuar v- Manorath Ram (1). 

In the above views I would hold that this suit is barred 
by article 142 of the second schedule of the Limitation Act and 
would dismiss this appeal with costs. 

RusTOMJEB, 0. A. J. C. — I agree in the order proposed by 
my learned colleague. I take the same view of the incidents 
of this case. 

(1) I. L. B^ 22 CaICm 145t P. C. 
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SECOND CIVIL APPEAL, No. 263 OF 1903. * 



Before Mr. Wells and Mr. Chamier. 



Jang Tis.BJj)VK {Defendant) v. Rab Raja minor under 1904. 
the guardianship o£ Rani Juqraj Kubr {Plaintiff) and Ram Aug. 22. 
Sarup {Defendant). 



Mortgagee of tenants holding under decree of Courts suit by 
landlord for possession against — Usufructuary mortgage by 
tenant having non-transferable right in land^ effect of as against 
landlord — Relinquishment of holding by tenant after transfer of 
it to a third party ^ landlord's right as against transferee in case 
of — Occupancy rights — Tenant holding for a term under a deed— 
Relinquishment of holding^ rights of tenant holding for a term 
-under a deed^ a tenant holding under decree of Courts an occupancy 
tenanty or a statutory tenant as regards — Oudh Rent Act^ ss. 5, 
20 J and 36 — Transfer of Property Acty s. 6 clause (t). 



At the settlement in 1867 D sued for under-proprietary rights on the 
etrcDgth of being an old semindar: He failed to establish his claim, but the 
talnqdar allowed him to have a decree for kabzadari and retain the land at a 
certain fixed rate of rent. 2>*8 successors mortgaged some of this land to the 
defendant' and subsequently relinquished their holding to* the plaintiff who was 
the owner of the Tillage. The plaintiff brought a suit to eject the defendants. 

Heldj by Wells, O. J. G. that the defendant's mortgagors, not being under- 
proprietors, were tenants und^r the Oudh Bent Act; that as such, they were 
entitled under s. 20 of the Act to relinquish their holdings at the end of any 
agricultural year; that the relinquishment by them put an end to the tenancy; 
and that the plaintiff's claim should be decreed. 

That the decree of the Settlement Court gave the mortgagors an occu- 
pancy right, not a right of the nature described in s. 5 of the Oudh Rent Act, 
which arises in a] particular way, but a right to occupancy in the ordinary 
meaning of the word, and a transfer of such a right is of no effect with 
reference to s. 6 (i) of the Transfer of Property Act. 

* Against the decree of 6. Jwala Pershad, Subordinate Judge, Bara BaukI, 
dated 20th July 1903, confirming the decree of Munshi Kurban Ali, Munsif, 
Sanehighat, daWd 2ith November 1900. 
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nM^ by Cbamier, A. J. C. that under the decree of the ScUlcmeni 
Court D obtained a non-transferable right to hold the land at a fixed rent and 
that the usufructuary mortgage of the land made by his saccessors in favour of 
the defendant was a transfer which* as against the landlord was invalid 
and inoperative. A tenant with a right of occupancy or a tenant holding 
under a decree of Court in Oudh is in a different position from that held by a 
tenant for a term under a ideed. The latter cannot relinquish his tenancy 
except in accordance with his lease whereas a tenant with a right of occu- 
pancy under s. 5 of the Oudh Rent Act or a tenant " holding under a decree of 
Court," or a 'statutory* tenant under s. 36 may under s. 20 of the Act relinquish 
his tenancy at the end of any year by giving his landlord notice on or before 
March 15th. 



Fob Appellant. — M. Mohammed Nasim and Sycd Wazir 
Ha$an. 

For Respondents. — Hon'ble Rai Sri Ram and Babu Rama- 
pat Ram. 

Wells, 0. J. C. — The facts of this case are that Daljit 
Singh obtained at settlement a decree for ^^kahzadari " of cer- 
tain land. Some of Daljit's successors mortgaged some of this 
land to the defendant-appellant, and then relinquished their 
holding to the plaintiff-respondent who is the owner of tha 
village. The appellant would not give up possession and the 
respondent brought this suit to eject him, which has been 
decreed by the Court below. 

The case has been once before this bCourt and my learned 
colleague held that .Daljit was not an under-proprietor but 
had only a decree for a heritable and non-transferablo right, 
and in his judgment he mentioned certain facts which are 
of the greatest importance. At the settlement in 1867 Daljit 
and others sued for under-proprietary rights on the strength 
of being old zemindars. They were not able to establish -their 
claim, but as a matter of grace the taluqdar allowed them 
to have a decree for kabzadari at the rent which they wore 
paying. All that they w.ere allowed was a right to retain 
the land at a certain fixed rate of rent. 
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A very long and ingenious argument, in wliich he 
has cited many authorities, has been addressed to us by the 
learned pleader for the appellant. He has contended that 
the appellant having acquired from a person holding under 
B decree of Court is only liable to be ejected in accordance 
i^ith sections 52 and 53 of the Ondh Bent Act ; that there 
was no provision in the settlement decree that the rights 
conveyed under it should be forfeited in the event of 
transfer ; that the pcirson holding under the decree is in 
the same position as a lessee, who cannot be ejected for making 
a transfer unless there is a special provision for forfeiture of 
the lease and for re-entry by the lessee, and finally that, as ruled 
in Badri Prasad v. Sheodhian (1) [lately followed in Rannu 
Rax and others v. Rafi-ud-^in (2)] a man should not bo allow- 
ed to do anything which will defeat his own grant ; and that 
OD broad principles of equity, justice and common-sense a 
man, having created a right in favour of another, should not 
be allowed voluntarily to relinquish his tenancy and his title 
to the detriment of the person toj whom he has granted the 
right. 

All these arguments however ultimately come to this, that 
the non-transferable right, which was decreed, having been 
transferred, the taluqdar must be compelled to recognize the 
transfer and the right must practically be considered as trans- 
ferable, because otherwise' injustice would be done to the mort- 
gagee. This argument however entirely leaves aside the injustice 
which would be done to the taluqdar, who is as much entitled 
to the benefit of ^' broad principles of equity, justice and 
common-sense " as the mortgagee. If the mortgagee chose to 
advance money on a bad title that was his own affair, and the 
principle of caveai emptor applies. The terms of the settlement 
decree, had he chosen to study them, were clear enough to make 
any mortgagee understand that this security was shaky. It 
would no doubt be in accordance with equity and justice that 
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a tenani should not be allowed to relinqnish his holding to the 
prejudice o£ the mortgagee, it the matter was one between the 
tenant and the mortgagee alone. In Second Appeal 388 oC 1903, 
which has been referred to for the appellant it was held, and 
justly, that an occupancy tenant having mortgaged his rights 
could not claim possession on the ground that his mortgage 
was illegal. But this is no basis for contending that a third 
person not a party to the mortgage should not dispute its 
validity and when that third person is a taluqdar, who has only 
consented to allow the tenant to retain certain land, and who, 
on the condition that he retained it, allowed him not to be 
reduced to a mere tenant-at-will, I fail to see that it would be 
just or equitable to hold that the appellant's mortgagee cannot 
be permitted to derogate from his own grant and that it must 
be upheld to the disadvantage of the taluqdar. It is quite 
'evident that in this matter some one must suffer. Is it to be 
the mortgagee who has deliberately advanced money on bad 
security, or the taluqdar who is blameless in the matter ? 

The case is, in my opinion, not on the same footing with 
those in which it has been held in the Agra Province that an 
occupancy tenant who has created a «ub-lease or mortgage 
for a term of years cannot^ be permitted to relinquish. 
Even if these decisions are correct,- and they have been 
strongly dissented from by the Board of Revenue in Gulzari 
Mull V. Lachmi Chand (1) for what appear to me cogent rea- 
sons, the position of an ordinary occupancy tenant in Agra, 
who has acquired his rights simply by the accidental circnms- 
tance of holding for a certain number of years, is, I think, 
not to be compared with the position of the appellant's mort- 
gagor, in whose favor, on personal grounds, the landlord 
deliberately surrendered his rights of ejectment and enhance- 
ment, in consideration of the land being retaine<l by him aad 
others of his class. 

It is hardly necessary for me, holding the views above 

(I) S. D., I of 1898. 
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eomiciatecl, to criticize in mucfa detail the argumeirts put for- Bt^dor 

ward by the pleader for the appellant. jj^ ^aja 

'minor tinder 
It must be conceded that the appellant's mortgagor not^ traardianshii> 
being an under-proprietor was a tenant under the Oudh Rent of Rani 
Act As such he was entitled under section 20 to relinquish and Ram 
his holding at the end of any agricultural year and the land- ^^^' 

lord was bound to accept the relinquishment, though he could 
not eject the tenant. -The landlord was not bound to proceed 
against the mortgagee under the Rent Act, in fact he could 
not do so, as no relationship of landlord and tenant exists 
between them ; the appellant's pleader himself asserts that it 
does not. If therefore the landlord wishes to assert his 
proprietary rights he was bound to sue in the Civil Courts for - 
the ejectment of the appellant. 

It has been argued that the landlord could not have 
sued to eject the original tenant simply on the ground of 
the transfer by him. That is a thorny question which it 
is not necessary to decide in the present appeal. The ap- 
pellant b not the original tenant and the equities are different. 
As long as the original tenant remained the ostensible holder 
of the land and the landlord had him to look to for the rent, 
the landlord's privileges were not really invaded and he could 
afford to ignore the mortgage, and might perhaps be expected to 
do so. But, if I had to decide the question I should be inch'ned 
to do so in the spirit of the ruling of a Full - Bench of five 
Judges of the Calcutta High Court in Nurendro Narain Boy 
V. hhan Chunder Sen (1). 

It is contended taat a tenancy under a settlement decree 
is in no way different from a tenancy under a lease, wliich does 
not give the landlord a right of re-entry in the event of a 
transfer. But we have to look to the circnmstanoes of 
theidecree and the obvious intentions of the parties. The 
Settlement Courts in Oudh in 1867 were presided over by 

(1) 22 W. R., p. 2^ 
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men of good common-sense^ bnt they were not trained 
lawyers, and the province was not in those days over-run with 
members of the legal profession, to insist upon stipulations, 
based on niceties of English Law, being put into decrees. 
I have ^no doubt that at the time this decree was given 
it was the intention of every onettconcerned that if the 
tenants transferred their holdings, out they should go. How- 
ever, as I have observed, it is not necessary for the purpose of 
the present case to decide this question. 

There is one other ground on which I think that this 
appeal must fail. There can be no doubt that what the decree 
gave to the appellant's mortgagor was an occupancy right 
not a right of the nature described in section 5 of the 
Oudh Rent Act, which arises in a particular way, bat 
a right to occppancy in the ordinary meaning of the word 
A transfer of such a right is of no effect with reference 
to section 6 (t) of the Transfer of Property Act. It is con- 
tended for the appellant ithat this section had no application, 
if section 2 be considered, as the Act was not in force when 
the Settlement decree was passed. But the Transfer of 
Property Act has crystallised and codified existing law and 
I am of opinion that section 6 (t) applies unless it be 
shown, as of course it cannot be, that there vms some law or 
custom opposed to it in force at the time of the Settlement 
decree. 

I am of opinion that the appellant in the present case 
should seek his remedy against his mortgagee, and that be 
has no rights as against the respondent. In these yiews I 
would dismiss the appeal with costs. 

Chamibr, a. J. C. — ^The facts have been stated by my 
learned colleague. If Daljit Singh's rights nnder the decree 
of the Settlement Court had been those of a tenant with a 
right of occupancy to whom the rule now incorporated in 
section 5 of the Rent Act applies there could according to the 
decisions of this Court be no doubt that the plaintiff is entitled 
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to sncceed, see Rameshioar Bakhsh v. Radhay Pandey (1) in 
which this Court took the view that a usuEractuary mortgage 
by sach a tenant is invalid as being contrary to the spirit i£ 
not the letter of that section. 

It is nrged that there is a distinction between a transfer 
which is contrary to an enactment of the Legislature and a 
transfer which is contrary only to the terms of a decree. No 
doubt that is so and the distinction may be of considerable 
importance in cases between transferor (>nd transferee but in 
the present case the dispute is between the landlord and the 
transferee. Under the decree of the Settlement Court Daljit 
Singh obtained a non-transferable right to hold the land at a 
fixed rent and in my opinion the usufructuary mortgage of 
the land made by hisi nephews in favour of the defendant was 
a transfer which as against the landlord was invalid and 
inoperative. Indeed in the argument it was admitted that the 
mortgage was not binding on the landlord and could not 
subsist any longer than the right of occupancy, but it was 
contended that the mortgage not being illegal did not entail a 
forfeiture of the tenancy. In the view which I take of the 
case it is not necessary to consider whether the mortgage 
entailed a forfeiture of the tenancy or gave the landlord a 
right to treat the tenancy as being at an end but I may point 
out that this Court in Select Case No. 282 declined to apply 
to a tenancy under " a decree of Court " such as we are 
concerned with here the rule followed in Select Case No. 240, 
that a condition or limitation against alienation by a lessee is 
invalid unless a right of re-entry on alienation is reserved to 
the landlord. Provisions for rights of re-entry were unknown 
to the Courts in Oudh at the first regular settlement of the 
Province, the presiding officers of which were encouraged to 
disregard legal technicalities and administer equity to the 
best of their ability. The application of such a rule to the 
decree passed at the first regular settlement in Oudh would 

(1) 2 Oadh Cases 201. 
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Babafnr ^^^ practical purposes convert lacge numbers o£ tenants into 
Eae^Raia under-propridx>r8 as was pointed out in If and, Ram v. Amanat 
minor under Fatima (1). The crucial question is did the tenant's relin- 
guardiaDship quishment of the land put an end to the tenancy. The 
Jugraj Eaer defendant appellant relies upon the decisions of the Allahabad 
*s^r?^? High Court in the cases K)f Badri Prasad v. Sheodhian (2). 
Sham Das v. Batul Bibi (3), Bahu Lai v. Ram Sahai (4) and 
Rannu Rai v. Rafi-ud-din (5). The first and second cases may 
perhaps be distinguished on the ground that in them the 
transferor was at the time of the transfer a zemindar not a 
tenant. But if that distinction is put aside both of them as 
-well as the third and fourth cases support the contention of 
the appellant The decisions in all four cases rest on the rule 
that a man may not derogate from his own grant. In 
all of them a tenant who held a non-transferable right had 
mortgagedior sub-let his holding or part of it. The decisions in 
the second, third and fourth cases are probably the logical out- 
come of the earlier decision referred to in the case in I. L. R. 
24 Allahabad that a usufructuary mortgagee by an ex-pro- 
prietary or occupancy tenant is not invalid as being pro tanto 
a transfer of his rights. But according to the decisions of 
this Ciourt a mortgage of any kind by an occupancy tenant 
under s. 5 of the Rent Act is inyalid as being a transfer which 
is forbidden and I see no reason for holding otherwise 
in the case of a tenant holding a non-transferable right 
under a decree of Court. Therefore it appears to me that the 
decisions in the 2nd, 3rd and 4th of the Allahabad cases do not 
apply to the present case. In the first Allahabad case the 
tenant had granted a sub-lease. A sub-lease by a tenant holds 
good both in Agra and in Oudh so long as the tenancy-in-chief 
continues. The Allahabad High Court held that an occupancy 
tenant cannot relinquish his tenancy to the prejudice of his 
sub-tenant. The Board of Revenue have held otherwise. In 

(1) 6 Oudh Cases 94. (2) I. L. R., 18 All., 354. 

(3) I. L. R., 24 AU., 638. (4) AU., W. N. 1904, 101. 

(5) AU., W. N. 1904, p. 170. 
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the case of a lease for a term granted by a deed the applicabi- Bahadur 
lity of the rule followed by the High Coart is clear, bnt it Rac^Raia 
would be dangerous to assume that such a rule applies to all minor onder 
tenancies in Oudh. A tenant witK a right of occupancy or a guartitanahip 
tenant holding under a decree of Court iij Oudh is in a different jugro^uet 
position from that held by a tetiant for a term under a deed. ^ ^"* 
The latter cannot relinquish his tenancy except in accordance 
with his lease, whereas a tenant with a right of occupancy 
under section 5 or a tenant ^'holding under a decree of Court," 
may under section 20 of the Oudh Rent Act relinquish his 
tenancy at the end of any year by giving his landlord notice 
on or i)efore March 15th and this important distinction is observ- 
ed in section 20 of the Act. A " statutory" tenant so called in 
Oudh may under section 36 of the Rent Act retain his holding 
for seven years from one or other of the dates mentioned in that 
section, but I believe that it has never been doubted that such a 
tenant may relinquish his entire holding under section 20 
notwithstanding that he has granted a sub-lease for a term or 
from year to year of part of the holding. The reason for this view 
is, I suppose, that as the tenant has a non-transferable right the 
landlord owes no duty to the sub-tenant and is not called upon 
to look beyond the tenant and enquire whether any other person 
has^acquired rights under him. I see no reason for distinguish- 
ing in this respect between a ^' statutory" tenant and a tenant 
holding under a decree of Court. The rights of both are 
non-transferable though they may be entitled to hold for difEerent 
periods. 

It was suggested that although the mortgage to the defend- 
ant is contrary to the decree and need not be recognized by the 
plaintiff yet the defendant should be allowed to retain posses- 
sion of the land so long as the tenant or any heir of the tenant 
is in existence and the rent reaches the pockets of the plaintifEs. 
Such a view would result in great confusion and I cannot 
accept it. If the rights of the tenants were, as I think they 
were, not transferable the landlord was not bound before accept- 
ing the relinquishment to enquire whether any other persons 
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Bahlwfur ^^ acquired rights under the tenants or to take any notice of 

^- . any such rights if he was aware of them. I have no doubt that 

minor under a relinquishment by Daljit in 1867 would have been treated as 

guardfanehip binding upon his mortgagee or other transferee and I need 

of Rani hardly say that the rights of the parties have not been afiEected 

and Ram by the Transfer of Property Act 

Sarnp. 

I think that we should hold that the relinquishment by the 
tenants put an end to the tenancy. I agree with the order 
proposed by my learned colleague. 
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FIRST CIVIL APPEAL, No. 66 OF 1903. * 



Before Mn Rustomjee and Mr. Chamier. 



Narkndra BAfiADUR SiNGH {Platntif) V. Balkaran Singh 190*' 
and others (De/endarUe). ^^®- ^^» 



Pre-emptiouy snitfor-^Per/ectpartkum — Right of owner of 
xme mahal to pre-empt as against vendee of another mahal — 
Member of village community'^Residence in village — Oudh Laws 
Acty 1876, section 9. 



A vilUige was by perfeot partition divided into foot mahald. One of then 
mah»]« was the property of JB and was placed under the management of the 
Coort of Wards which sold it to the respondents. Thereapon the appellant 
>vho was the owner of another mahal brought a suit fqr pre-emption. It was 
conceded on behalf of the appellant that he had no right of pre-emption unless 
he was a ** member of the village community** within the meaning of s. 9 
cf the Oudh Laws Act« It was also admitted that the appellant did not 
reside in the village. 

BM, that in the Tillage in suit there was only one village commi^nity, 

perfect partition notwithstanding ; that residence in the village is not a neces- 

«aiy qualification for membership of a village community for the purposes of 

B. 9 of the Oudh Laws Act; and that the appellant was a member of the village 

eommonity within the meaning of that section. 



For Appellant. — Mr. Mr. J. S. Misra. 
For Respondent. — ^Baba Ishwari DayaU 

Chamier, a* J. C. — ^This is an appeal by the plaintifi in a 
cnit for pre-emption. The facts are as follows ; — ^The village of 
Satrihi was by perfect partition divided into four mahals of 
5 biswas each. The estate of Bhairon Bakhsh the owner of one 
of the mahals was placed under the management of the Court 
of Wards. The Deputy Commissioner acting on behalf of the 
Court of Wards sold the mahal of Bhairon Bakhsh to the res- 
pondents whereupon the appellant who is the owner of another 

* Against the order of Pandit Bakht Narain, Subordinate Judge, Fyzabad, 
dated 22nd April, 1903. 
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mahal brought this suit for pre-emption. It is conceded on 
behalf of the appellant that lie has no right of pre-emption unless 
ho is a ^'member of the village community'' within iiie meaning 
of section 9 of the Oudh Laws AcL It is also admitted that the 
appellant does not reside in the village. The defence is (a) that 
as a perfect partition has taken place there is no longer one 
village community within the limits of the village and (6) that if 
there is only one village community the appellant b not a mem* 
ber of that community as he does not reside in the village. The 
question whether partition of a village into several mahals 
involves the disintegration of the village conununity as regards 
right of pre-emption has arisen in several cases. In Rai Jainte 
Parshad v. Sheikh Mir Muhammad (1) Mr. Toung hdd that when 
a perfect partition takes place there is no longer one ^^ village 
community" in the sense of section 9 of the Oudh Laws Act but 
that view has been- rejected in a number of cases.- In two cases 
where a partition had taken place under which a portion of the 
Ullage lands had remained joint I held that there was nevertheless 
only one village community [see Dalip Singh v. Sheo Nandan 
(2)]. In All Baza Khan v. Oanga Din (3) Mr. Wells went fur- 
ther and held definitely that a perfect partition of a village into 
several mahals, no land remaining joint did not involve the 
creation of several village communities. He relied principally 
upon the judgments of Messrs. Scott and Spankie in DrigUjai 
Singh v. Court of Wards (4) where the learned judges in dealing 
with the decision in Select Case 17o. 140 expressed disapproval of 
the notion that ^there could be two or more village communities in 
the same village. They had no occasion to consider the efiEect of a 
partition perfect or imperfect but the language which they used 
shows that they would have held that a village community is 
not disintegrated by even a perfect partition. Following the 
opinions expressed by Messrs. Scott, Spankie and Wells I would 
decide the first question in favour of the appellant and hold that 
in the village to which this suit relates there b only one village 
4X>mmunity. 



(1) Jwala Porshad, 8clect Oases, App. 
(3) 7 Oudh OasM 20&. 



p. vii. 



(2) 



7 Oudh Cases 1. 
5 Oudh Cases 26&. 
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I now turn to the question whether residence in the village 
is a necessary qualification for membership of the village com- 
munity for the purposes of s. 9 of the Oudh Laws Act. In 
Select Case No. 128 Mr. Young held that the words "village com- 
munity " in this section denote the body of persons who each: 
have some interest however small in the village estate and do* 
not include the village Nai, Dhobi, or Sweeper, not having 
proprietary or under-proprietary rights in the village. This view 
was approved by Mr. Dyson in Select Case No. 177 and ha» 
been acted on or assumed to be correct in a large number of 
cases ending with the case of Driffbijai Singh v. Court of Wards 
cited above. But in none of the cases hitherto mentioned had 
the Court to decide whether a person having a proprietary or 
under-proprietary right in the village must also reside there. In 
his judgment in the case last mentioned Mr. Justice Burkitt 
who also was a Judge in this Court for two or three years 
ending with 1892 said, " The words Ullage community' are not 
" anywhere defined in the Act but the accepted rule in the Oudh 
" Courts is that they include all persons having an interest in the 
" village estate, whether as proprietors, or as under-proprietors 
" if resident in the village. A village conmiunity may be 
" wholly proprietary or wholly under-proprietary or may con^* 
" tain members of both classes. The under-proprietorsy as a rule, 
" will be residents of the village, but the proprietors may be resi^ 
" dents of another district or of another province and their only 
" connection with the village may be the receipts of revenue from 
"the under-proprietors." In the same case Mr. Scott said, "The 
" provisions in clause (4) of section 9 present no difficulty to my 
^^ mind. The proprietor of a village may be a resident in a different 
" village or in a different province and by clause (4) it is provided 
" that he shall haveithe right oi pre-emption if an under-propriet- 
" ary tenure is sold and the classes mentioned in clauses (1) and 
" (2) and (3) do not exercise their right. If an under-proprietor of 
**• a share in the village is a member of the village community, 
" his cake is provided for by clause (3), and there was no necessity 
^' for making a special provision for him as in he case of a 
" proprietor. A proprietor may reside in a village and own a 
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*' protion of the land of the village in'i^hich there are no nnder- 
^^ proprietary rights, and under such circumstances he would be 
'^entitled to pre-emption under clause (3) as well a under clause 
" (4), whether a proprietary or under-proprietary tenure is sold," 
This passage shows clearly that Mr. Scott was of opinion that 
residence was not a necessary qualification for membership of 
the village community. In the case of St/ed Bashid^ud-din v* 
Wall Jan Beg (1) Mr. Spankie held that residence was not a 
necessary qualification for membership of a village community 
and said that the contrary view was not in his opinion supported 
by the judgment of Burkitt J. in the case of Drigbijai Singh 
V. Court of Wards (2) or by the case of RoMmHud-^in v. Rewal 
(3) which I will deal with presently. I do not understand why 
Mr. Spankie put aside the judgment of Burkitt J. unless it was 
on the ground^that bs nothing turned on the question of residence 
in that case that learned Judge's observations were not abso- 
lutely necessary for the decision of the case before him. Lastly 
the question came on June 9th last before the present Officiating 
Judicial Commissioner (Mr. Wells) in Musammat Kusum 
Koer V. Ram Sarup (4). He examined most of the cases which 
I have mentioned and came to the conclusion that a claimant under 
clause (3) of section 9 of the Oudh Laws Act need not be a resident 
of the village. It was contended before him as it was contended 
before us that tiie question was concluded by the decision of 
their Lordships of the Privy Council in Rahimrud-^n v. Rewal 
(5). That case was governed by Punjab Laws Act which pro- 
vides that unless the existence of a custom or contract to the 
contrary is proved the right of pre-emption shall be presumed 
to exist in all village communities however constituted. The 
argument presented to their Lordships was that inasmuch as the 
whole village belonged to one man there was no village commu- 
nity and therefore the plaintiffs who belonged to a class entitled 
to claim pre-emption in a village community had no case. Their 
Lordships rejected the argument saying that they "agreed with 

(1) 7 Oudh Cases 19. (2) 5 Oudh Cases 266. 

(3) I. B. B., 30 Cal., 635. (4) S. C. A. No. 261 of 1903. 

(5) I. L. B., 30 Cal., 635. 



Digitized by 



Gqoglf 



Vol, VII.J 



THE OUDH CASES. 



279 



" the Chief Court in thinking that the expression ' village com- 
" ' inanities ' in the Act of 1878 is not used to denote a village 
*' commnnity of the typical sort consisting of members of one 
*' family or one clan holding the village lands in common and divid- 
^' ing between them the agricnltnral lands according to the custom 
'^ of the village. It seems rather to be used in a popular sense to 
^' denote a body of persons bound together by the tie of residence 
^' in one and the same village, amenable to the village customs 
'^ and subject to the administrative control of the village officers. 
" There seems to be no reason why a village community should be 
"confined to the landowners in the village." With reference to 
this passage Mr. Wells remarks that if the view of their Lord- 
ships were applied to Oudh the village barber or washerman 
or bania would as a member of the village (k>mmunity be 
entitled to pre-empt an under-proprietary right in preference 
to the superior proprietor whereas no such person has as such 
a right of pre-emption in the Punjab and that their Lordships 
" do not make the tie of residence the absolute test. They had 
" not under iiieir consideration the question of excluding from the 
" village community a person so highly interested in it as the 
" under-proprietor of the whole village because perhaps his resi- 
" dontial house was just across the border in the next village." 

I agree that their Lordships do not make residence the sole 
test but I cannot agree that if their interpretation of the expres- 
sion " village community" is applied to the Oudh Act it follows 
that residence would be the sole test in Oudh for it has been settled 
law for at least 17 years past that in the matter of pre-emption 
in Oudh ownership of land is an indespensable condition of 
membership of a village community for the purposes of section 
9 of the Oudh Laws Act, as it evidently was for the purposes 
of section 121 of the Land Revenue Act 1876. 

Li the case of Munnu Lai v. Saiyid Muhammad Ismail 
decided by their Lordships of the Privy Council on July 12th 
last (not yet reported) the plaintiff who claimed pre-emption did 
not reside in the village. At the end of their judgment their 
Lordships said "the circumstance ofhi s being non-resident does 
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" not seem to affect or even bear npon the language or the theory 
" of the enactment." But in an earlier passage they had said that 
it was unnecessary to discuss the question whether the plaintiff 
was a tnember of the village community, and the passage above 
quoted occurs in a portion of the judgment devoted to the ques- 
tion whether the plaintiff who held a separate chak was a 
co-sharer of the whole mahal within the meaning of the second 
clause of section 9 of the Act. Their Lordships held that he 
was a co-sharer of the whole mahal notwithstanding that he did 
not reside in the village. I do not think that the decision of 
their Lordships can be regarded as touching the question which 
we have to decide. 

Mr. Justice Burkitt cites no cases ip support of his statement 
that the accepted rule in the Oudb Courts is that residence in 
the village is a necessary qualification for membership of a 
village conmiunity. I have had more than 16 years experience of 
litigation in Oudh but I am not aware that any such rule has 
been followed. Claims to pre-emption are very seldom made 
by persons who do not reside in the mahal or village in which 
the land in question lies. Clauses (1) and (2) of the section hove not 
been regarded as providing only for relations of the vendor or 
mortgagor consequently claims under the third clause have 
been comparatively few, and I do not know of any case prior 
to that of Drigbijai^ngh v. The Court of Wards in which the 
present question was considered. Li the case of Muhammad 
Ismail V. Sirajul-haky Munnu Lai and others (1) the plain-^ 
tiff was not a resident of the village in which the land in suit 
lay (the fact appears from the pleadings and from the judgment 
of the Privy Council on appeal which has not yet been reported) 
but both Mr. Blennerhassett and Mr. Spankie held that the 
plaintiff was a member of the village community. It is true 
that the question of residence was not considered but the case 
shows that it did not occur either to Counsel or the Court that 
the residence of the plaintiff affected the issue. Mr. Blenner- 
hassett had had many years experience in Oudh and Mr* 
Spankie had been a Judge of this Court for about seven 
(I) 3 0adhCa9e8llO, 
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years. It is noticeable also that Mr. Scott who had had manj 
years experience in Oadh did not in the case of DrigUjai 
Singh V. The Court of Wards say that it was an accepted 
rule that residence was a necessary qualification for member- 
ship of a village community or refer to any cases on the 
point. He seems to have been led to that conclusion solely 
by a consideration of the fourth clause of the section. 
In Webster's Dictionary a "community " is said to mean 
*^a body of people having conmion rights, privileges or 
interests or living in the same place under the same laws and 
regulations." It is the latter meaning which their Lordships 
of the Privy Council attributed to the words i* village commu- 
nity" in the Punjab Laws Act and the circumstance that if the 
/words do not bear this meaning in sections 7 and 9of the Oudh 
Laws Act the fourth clause of the latter section seems to be 
redundant supports the view |aken by Burkitt J. and Mr. Scott. 
&o far as I can see the only construction which avoids this 
redundancy is that which was adopted by Mr. Spankie in Drigbijai 
Singh v. The Court of Wards but as that construction has 
been rejected by Mr. Scott, and three Judges of the AUahabad 
High Court it is no longer open to us. (There are however other 
considerations which suggest that the words "village commu- 
nity " are not used in the same sense in the Oudh Laws Act as 
in the Punjab Laws Act and that residence is nbt a necessary 
qualification for membership of a village community with refer- 
ence to the third clause of section 9 of the Oudh Laws Act. In 
the first place under section 10 (a) of the Punjab Act as amended 
by Act XII of 1878 the right of pre-emption is presumed "to 
^xist in all village communities however constituted" whereas 
the corresponding clause of the Oudh Act contains the additional 
words "and whether proprietary or under-proprietary and in the 
'" cases referred to in section 40 of the Oudh Land Revenue Act." 
Secondly, under section 12 of the Punjab Act tenants with rights 
of occupancy can claim pre-emption whereas under the Oudh 
Act as hitherto construed no person who is not a proprietor or 
under-proprietor has a right of pre-emption. This construction is 
1 think supported by a comparison of sections 7 and 9 of the Oudh 
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Laws Act with section 121 of the Ondh Ijand Revenue Act which 
was passed on the same day. Thirdly, under the Oudh Act a 
member of a village community can as such, while under the 
Punjab Act he cannot as such, claim pre-emption. In short sections 
10 and 12 of the Punjab Laws Act read together suggest that 
the words **" village communities" used in section 10 mean persons 
living in the same place under the same laws and regulations 
whereas sections 7 and 9 of the Oudh Act read together suggest 
that the words 'Sdllage community" in section 9 mean the pro- 
prietary or under-proprietary body t.«., a body of people having 
common rights, privileges or interests, the question of residence 
being left out of consideration. Sections 7 and 9 of the Oudh 
Laws Act and section 121 of the Oudh Land Revenue Act are 
closely connected together. There is certainly nothing in the langu- 
age of the latter enactment or in the principle on which it is based 
which in any way suggests that residence is a necessary qualifi- 
cation for membership of a village community for the purposes 
of that enactment, and the only consideration in favour of the 
view that residence is a necessary qualification under the third 
clause of section 9 of the Oudh Laws Act is that according to 
the construction adopted by the majority of the judges in the 
case of Driffbijai Sinffh v. The Court of Wards the fourth clause 
seems to be redundant. The difiSculty caused by the fourth 
clause attracted the attention of Blair J. who suggested that 
that clause referred to cases in which owing to the constitution 
of the village proprietors were not members of the village com- 
munity. It is possible that the fourth clause was considered 
necessary in order to provide for the case of a whole village 
being held by under-proprietors. I am inclined to think that 
in framing the third clause of section 9 of the Oudh Laws Act 
and section 121 of the Oudh Land Revenue Act, 1876, the 
authors of the Act had chiefly in their minds a bhayachara village, 
if so' they probably did not consider that the residence of the 
claimant should afEect his claim. The words '' however consti- 
tuted " in section 7 render section 9 applicable to all villages 
whether the tenure is hhayachara or not but still I do not thinL 
that there is sufficient reason for confining the third clause 
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of section 9 to persons resident in the village. I cannot say 
that my mind is free from doubt but on the whole I think that 
the sounder view is taken by Mr. Spankie in Si/ed RasKid-ud-din 
V. Wall Jan Beg (1) and by Mr. Wells in Aft. Kusam Koer v. 
Ram Sarup (2) namely that residence in the village is not a 
necessary qualification for membership of a village community 
for the purposes of section 9 of the Oudh Laws Act. 

1 would accept this appeal, set aside the decree of the 
Court below and pass a decree in favour of the plaintiff for 
possession of the mahal in suit upon payment into Oourt of the 
sum of Rs, 5,650 on or before November 15th next and I 
would give the plaintiCE his costs in both Courts with liberty 
to deduct the amount thereof from the amount payable by him. 
If he fails to pay the required sum within the time specified 
this appeal will stand dismissed with costs. 

RusTOMJEE, 0. A. J. C. — I concur. 
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(1) 7 Oudh Cases, 19. 



(2) 8. G. A. No. 261 of 1903. 
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On appeal from the Court] 0/ the Jndieial Commiseianer of Oudh. 



p ^ • HuionJ Lal and aootber (D^endanU) v. M^ULVi Saitxd 

1904. MtJHAMiiAO Ismail (Plaintiff)^ ainl others (Def-eniennJti)^ 



July 12. 



Pre-emption^ stdt/or — Owner of separate chak in mahai^righi 
^f ^0 pre-empt'^Co-sharer of mahai — Non-resident co^sharer — 
Oudh Laws Act 1876, s. 9—Oudh Revenue Ad, (XVII of 1876) 
ss. 108 and 112, and 121. 

Id a suit fioK pD^eaiption, there wm aa qaealjip]^ about the relatioaahip 
oi the plaintifl!, aad the only dispfUe was whether his conaeotioq with the 
TiUage in suit was such as to give him the right of pre-emption. The material 
facts were that he was owner of a chah of 33 acres In the village, and, by the 
settlement under which he hM, he paid his share oC the reveaae throsigh the 
lamberdars of the yiUage ; bat he did not reside in the Tlllige. 

Meld^ that the plaintiff was a co-sharer of the whole raahal in the sense of 
n. 9 of the 0«dh Laws Act, 1876/, and that having regaiA to ss, 1^8, 112, 
«nd 121 ol Act XVII of 1876 (Ondh Land Beyenne Act), the fact that the 
•share of the plaintiff ia the mahal consisted of a separate ehak bat did not 
itnake him the less a co-sharer in the isense of this Act, and the drcomstance 
ol his being non-resident did not make any difference. 

Lord Robbbtson. — ^The sole question in this appeal is 
-whether the respondent Manlvi Saiyid Muhammad Ismail, who 
may be more conveniently referred to as the plaintiff, is entitled 
to pre-empt the village of Pahiadpur, which had been sold to 
the appellants and the fourth and fifth respondents. 

The village is in Ondh ; and the appeal is against a judg- 
ment of the Judicial Commissioner of Oudh, (t) who, reversing 
« decree of the Subordinate Judge of Sitapur, have held that 
the plaintiff has a right of pre-emption under the Ondh Laws 
Act, XVIII of 1«76. The facts are undisputed, and the 
question is entirely on the construction of the ninth section of 
the Act. Under that section, which admittedly applies, to the 
• • ' 

(t) Reported in 3 O. C. 110. 
* Present :— Lord Davey, Lord Robertson, and Sir Arthur Wilson. 
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sale ot Pahladpiir, the right of pre-emption is given ta (among 
other persons) " co-sharers oE the whole mahal" in order of 
their relationship to the vendor, and to " any member of thpe 
village commtlnity.*' 

There is no question abont the relationship of the plaintiff, 
and the obIj dispnte is whether his connection with the village 
k snch as to give him the right of pre-emption. The material 
facts are that the plaintiff is owner of a chak of 33 acres in 
Pahladpnr ; and, by the settlement nnder which he holds, he 
pays Bs. 40 per annum of revenue, this being payable through 
the lambardars of the village ; but he does not reside in the 
village. The jadgmentof the Judicial Commissioner was that the 
plaintiff is a co-sharer of the whole mahal. This opinion is 
concurred in by the Additional Judicial Commissioner, who 
further held that the plaintiff is also a member of the village 
community. 

In their Lordships' judgment, it is clear that the plaintiff 
is a co-sharer of the whole mahal, in the sense of the ninth 
section of the Oudh Laws Act, 1876 ; and, this being so, it is 
unnecessary to discuss the question whether he is also a '^ mem- 
ber of the village community." 

The Oudh Land Revenue Act (No. XVII of 1876) is really 
decisive of the right of the plaintiff to be deemed a co-sharer of 
the whole mahal. In the case of every mahal, according to 
section 108, the entire mahal is to be charged with, and all the 
proprietors jointly and severally shall be responsible to Govern- 
ment for, the revenue for the time being assessed in the mahal. 
The term " proprietors" for the purposes of that chapter of 
the Act, includes all persons in possession for their own benefit, 
and the " chapter" is the whole of that relating to collection 
of the land revenue, and everything now to be referred to is 
in that chapter. The 112th section provides that if the settle- 
ment of any land has been made with a lambardar, and if there 
be an arrear of revenue due in respect ot such land, botli the 
lambardar and the co-sharers of the mahal from which the^ 
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arrear is due shall be deemed defaulters. By section 121 it is 
provided that, if an arrear of land-revenne has become due in 
respect of the share of any member of a village commnnitj, 
such community, or any member thereof, may tender payment 
of such arrear or may offer to pay such arrear by instalments, 
and in case of conflicting tenders or offers under this section, 
the co-sharer who, in case the share were sold, would have a 
right of pre-emption under section 9 of the Oudh Laws Act, 
shall be preferred. 

This last enactment is important because it expressly identi- 
fies '' the co-sharer" of the 9th section of the Oudh Laws Act 
of the same year with every proprietor who, by the combined 
operation of sections 108 and 112 of the Oudh Land Revenue 
Act, is liable for the revenue assessed on the whole mahal. If 
the various sections of this " chapter" of that Act be read 
together it is plain that every " proprietor" liable for the 
revenue of the mahal is a " co-sharer." The plaintiff is exact- 
ly in this position. He is certainly a " proprietor" in the sense 
of section 108 of the Land Revenue Act ; and the settlement 
of his land has been made (on the face of bis title) with a 
lamburdar in the sense of section 112. He is, therefore, liable 
just as much as every other proprietor in the mahal for the 
whole arrear of the mahal in case of default. Their Lordships, 
accordingly, consider that the fact that the share of the plain- 
tiff in the mahal consists of a separate chak does not make him 
the less a co-sharer in the sense of this legislation, and the 
circumstance of his being non-resident does not seem to affect, 
nor even bear upon, the language or the theory of the enact- 
ment. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed, and the appellants will pay the 
costs of the appeal. 



Digitized by VjOOQIC 



Vol. VII.] THE OUDH CASES. 287 

PRIVY COUNCIL. 



On appeal from the Court of the Judicial Commissioner of Oudh, 



DuRGA Bakhsh Singh ^(Plaintiff) v. Mirza Muhammad p c * 
Ali Beg (Defendant). 1904. 

July 29. 



Insanity^ weakness^ helplessness — Commutation of insu^ 
dent case of insanity into a case of weakness — Fraud. 



In two suits for the cancellation of two mortgage-deeds granted to the 
respondent bj F, the plaintiflTs father, the ground of action was that F was 
insane and that the deeds were obtained by fraud. The evidence produced by 
the plaintiff went to prove insanity in its crudest and most palpable form. 
The Court of first instance held that F was not insane, but that he was help- 
less and weak-minded and that the respondent had defrauded him. The 
Court of the Judicial Commiasioner dismissed both suits. 

Held, that it is not Intimate to commute an insufficient case of insanity 
into a complete case of weakness, when the type of insanity connoted in the 
evidence is something quite different. 



Lord Bobbrtson. — The qnestions raised by these appeals 
arose in two suits, now consolidated, brought for the cancel- 
lation of two mortgage-deeds granted to the respondent by 
Fateh Singh, the appellant's father, on 13th January 1892. 
The ground of action was the same in each case, vie., that 
Fateh was insane and that the deeds were obtained by fraud. 
At the same time it is necessary to bear in mind that the 
consideration of the mortgages was different, inasmuch as the 
one for Bs. 8,000 was granted for a fresh advance of cash 
paid down, while that for Bs. 14,400 was granted as the result 
of a long series of former mortgages and decrees. 

The Subordinate Judge, on 27th October 1898, held that 
the smaller mortgage could not be cancelled. As regards the 
larger one, he held it good to the extent of Bs. 8,000, and bad 
as regards the balance of Bs. 6,400. The Judicial Commis- 

• Pbepent : — Lord Davey, Lord Rolxrtson and Sir Arthur Wilson, 
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sioD€rs of Oudh, on Slst July 1899, held that the appellant 
had failed to establish his case in either suit and dismissed 
both. 

The essential weakness oE the appellant's position is that 
both Courts have held Fateh not to have been insane, and the 
grounds upon which the Subordinate Judge gave him a 
limited decree in the Bs. 14,400 suit are entirely unsupported 
by evidence. The theory of the Subordinate Judge was that, 
while Fateh was not insane he was helpless and weak-minded 
and the respondent defrauded him. Neither of these pro- 
positions is substantiated. All the testimony which goes to 
mental unsoundness in Fateh goes to insanity in its crudest 
and most palpable form, and there is no case of helplessness or 
weakness. Fateh was blind, and had been so for fifteen years. 
But the picture drawn of him by the appellant's witnesses is 
not of a helpless old man, but of a raving old man. Several 
witnesses so describe him, and, having done so, leave their 
assertion unsupported by detail or circumstance. This account 
of Fateh found no credence in either Court, and had been 
contradicted by adequate and responsible testimony. 

Now the case constmoted by the Subordinate Judge and 
substituted for that advanced by the appellant is the case of a 
helpless or facile mortgagor operated on by a fraudulent 
mortgagee. Bat then it is not legitimate to commute aa 
insufficient case of insanity into a complete case of weakness, 
when the type of insanity connoted in the evidence is some- 
thing quite different ; and, second, the appellant has entirely 
failed to make out any case of fraud at all. As regards the 
mortgage for Rs. 8,000, the materials were discouraging, this 
being a fresh advance of cash, and the mere circumstance 
that the money or some part of it was paid by Fateh to 
persons connected with the respondent comes to nothing, as 
this has not been followed up by showing those payments to 
have been made sine causd. As regards the mortgage for 
Rs. 14,400, the antecedent obligations of Fateh under old 
mortgages and decrees make it at least probable that he was 
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really due that or some similar sum, the amount of which bad 
been under negotiation. But it was for the appellant to bring 
this to a point by proving the state of the account ; and on the 
face of th^ record this was one ol ibe eonditions of his suc- 
ceeding. It is impossible to sopplaot this sort of case by a 
conjectural theory about the machinations of two taluqdars, 
such as has been supplied by the Subordinate Judge. 

Their Lordships will humbly advise Hia Majesty that the 
appeals ought to be dismissed. The appellant will pay the 
•costs of the appeals. 
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On Appeal from the Court of the Judicial Commissioner of OudL 

p Q* MusAMMAT Shafiq-un-nisa {Plaintiff) i\ Khan Bahadur 

1904. Raja Shaban Ali Khan {Defendant). 
July 8. ■■ 

Indian Evidence Acty m. 4 and 90 — ^Document more thdn 

thirty years oldy proof of — Presumption as to document more 
than thirty years old^ discretion of Court as regards. 

the plain tifi produced a document more than thirty years old which 
purported to come from proper custody. The lower Courts called for proof 
of it, and as the plaintiff failed to prove the document formally they rejected 
it. There were circumstances both internal and external which threw great 
doubts upon the genuineness of the document. 

1^0^, that under B.I 90 of the Indian Evidence Act read with s. 4 of the 
same Act, the Court has a discretion to call for proof of a document although 
it be more than 30 years old and purports to come from proper custody and 
that under the circumstances of the present case the discretion was rightly 
exercised. 



LordDavby:— • ♦**♦*♦• 
The other qaestion which has been pot before their Lord- 
ships as a matter of law is the admissibility of the Exhibit F6. 
That document, if proved to be a genuine statement of Nawab 
Ali, would go a long way towards establishing the appellant's 
case. But both the Courts in India have rejected it. It is 
a document purporting to be dated on a Mohamedan date 
corresponding to the 25th April 1865. It purports to bo 
a letter written by Nawab Ali in his own hand, and signed 
by himself, addressed to the Peshkar or keeper of the public 
records of the Collector. It is produced out of the custody of 
the Deputy Collector. Under these circumstances, the docu- 
ment being more than 30 years old, the provisions of section 90 
of the Indian Evidence Act are applicable and the Court may 
presume the genuineness of it without proof. Section 90 says: — 
" The Court may presume that the signature and every other 
" part of such document which purports to be in the handwriting 
" of any particular person is in that person's handwriting." What 
* Present -.^Lords Davey and Bobertson and 8ir Arthur Wilson. 
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is meant by " the Court may presume " a document to be 
genuine, is shown by section 4 of the Act, which is in thefee 
terms : — " Whenever it is provided by this Act that the Court 
*' may presume a fact, it may either regard such fact as proved 
" unless and until disproved, or may call for proof of it." Tho 
learned Judge in the Civil Court called for proof of the docu- 
ment, but no proof was forthcoming. It is one of the remark- 
able things in this case that the plaintiff did not give any 
evidence of her own, and no witness was called on her part who 
was acquainted with Nawab Ali's handwriting to say whether 
the document was in his handwriting or not. Therefore it may 
be taken, that unless it can be admitted to evidence under section 
90 of the Evidence Act, there is no proof of the genuineness 
of the document. On the other hand there are circumstances, 
both internal and external, which throw great doubts u[)on the 
genuineness of the document. It is said that the plaintiff was 
Nawab Ali's adopted daughter, brought up by him, and that she 
was in receipt of proper maintenance and support out of the 
income of his estate. There is no evidence of those facts, and if 
evidence could have been given of those facts, one would 
have thought that the appellant would have given such evidence, 
as it might have a material bearing upon her case. 

Under these circumstances, their Lordships are not surprised 
that the Judges, both in the Civil Court and the Court of the 
Judicial Commissioner, exercised the discretion which is vested 
in them by section 90, by not admitting the document to 
evidence without formal proof, although it is more than 30 years 
old, and purports to come from the proper custody. It should 
be added that the Court considered that there was evidence in 
the case which it is not necessary to go into and to which, in 
fact their Lordships' attention has not been pointedly drawn 
which raised great suspicions as to the document itself. Their 
Lordships would always be extremely slow to over-rule the dis- 
cretion exercised by a learned Judge under section 90 of the 
Act, and certainly this is not a case in which they would be 
disposed to do so. * * * * * * • * 



^fusammat; 

Shafiq-ua- 

nisa 

r. 

Ehan 

Bahadur Baja 

Shaban All 

Khan. 



Digitized by VjOOQIC 



29a TJIE OUDH CASES. [Vol. VIL 

FIRST CIVIL APPEAL, No. 108 OF 1903. • 



Before Mr. Scott and Mr, Chamier. 



1904. MuSAMMAT Sakina Bbgax and others (Defendants) tf. 

Mab. 7. Lala Indbr Pebbhad and others (Plaint^s). 



Pardanashin Mooman^ dental of execution of deed hy — Burden 
of proof upon plaintiff when pardanashin woman denies execu^ 
tion of deed'^Rule regarding case in which pardanashin women 
are sued upon deeds alleged to be executed by them. 



In a suit on a mortgage-bond dated JDocember 2ath 18^ alleged to have 
been executed in &Your of the plaintifEs by l^e defendant, a pardanashin 
woman, and her hosband it was contended by the defendant that she and her 
part of the mortgaged property were not boond by the deed. Her defence in 
her written statement was that she had had no occasion to borrow money of 
the plaintiiEs, that she had borrowed none, and that she did not execute the deed 
and knew nothing about it. The qtiestion was whether a mere denial of ** exe- 
cution " by a pardanashin woman against whom a deed Is brocrgfat to be 
enforced is suflSeient to cast upon the plaintiff the duty of proving that tlie 
woman not only set her hand to the deed but understood what she was doing. 
Heldf that in such cases it is incumbent upon the plaintiff to proTe that the 

woman received the consideration stated in the deed and executed the deed 

with knowledge of its effect upon her interests. 

The rule as to pleading in cases in which a pardana$hin woman is sued 
upon MS this: — If she admits having execnted the deed she must plead 
definitely that it is not binding upon her so as to give the plaintiff notice of the 
position which «be intends to take. If she denies having executed the deed 
the plaintiff must prove not only the factum ol meehanieal execution by her 
but also that she signed it with knowledge of its bearing upon her iatereets. 

Upon the evidence in the case the Court held that it was not proved 
that the defendant received any part of the tsoBfiideration for the mortgage- 
deed in suit or that she caused her seal to be affixed to the deed or that 
she understood the transaction or had any means of doing so. 

* Against the decree of Pandit Suraj Xarain, Surbordinate Judge, LacknoWc 

~'iatM I'^th Argost. 1903. 



Digitized by VjOOQIC 



Vol. V1I.1 



THE OODH CASES. 



293 



For Appbllant.— Sheikh Ali Abbas and S. ShahansJiah 
Husain, 

For Respondent.— M. Mohammad Nasim and Pt Janki 
Nath. 

Chamier, a. J. C— This was a suit on a mortgage bond 
dated December 20th, 1897 alleged to have been executed in 
favour of the plain tiffs by the defendant Sakina Begam and 
ber husband Mohammad Baza Khan who died on December 
14th 1900 and is represented in this suit bj Sakina Begam 
and the other seven defendants. Part of the property mort-* 
gaged belonged to Mohammad Baza Khan and so far as that 
part is concerned the suit was not contested in this Court 
although several of the defendants put the plaintiffs to proof 
of their case in the Court below and have joined in this appeal. 
The remainder and the more valuable part of the property 
mortgaged belongs to Sakina Begam and the only question 
for decision is whether she and her part of the mortgaged 
property are bound by the deed. Her defence in her written 
statement was that she had had no occasion to borrow money 
of the plaintiffs, that she had borrowed none and that she did 
not execute the deed and knew nothing about it. 
The issues fixed were in these terms :— ^ 

(1) Whether the mortgage bond in question was executed 
by Mohammad Baza Khan and Sakina Begam with considera- 
tion or the latter did not execute it nor did she receive its 
consideration ? (first on plaintiffs, second on defendant I) 

(2) Whether or not Sakina Begam defendant I is bound 
by the mortgage bond in question ? 

(3) To what relief and against which of the defendants 
are the plaintiffs entitled ? 

It was contended before us by her pleader that in order 
to succeed as against Sakina Begam the plaintiffs had to prove 
not only mechanical execution of the deed by her but also 
that she understood what she was signing and the effect that 
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the deed would have upon her interests. For the plaintiffs it 
was urged that as Sakina Begam denied only the factum o£ 
execution and had raised no question as to her knowledge oE 
its effect on her interests the plaintiffs had only to prove that 
she signed the bond. It is cletir that the Subordinate Judge 
(M. Taj-ud-din) who fixed the issues considered that the plain- 
tiffs had to prove something more than the mere mechanical 
execution of the deed by Sakina Begam in order to succeed 
as against her. Pandit Janki Nath one of the pleaders for the 
plaintiffs in answer to a question put by us vigorously denied 
that any such contention as is now put forward by Sakina 
Begam was ever suggested in the Court below but the Judge's 
notes of the arguments show that Sakina Begam's pleader 
began his argument by citing a string of cases all of w^ich 
deal with the amount and nature of the evidence which must 
be given before a pardanashin woman like Sakina Begam 
can be held bound by a deed signed by her. Notwithstanding 
the argument addressed to him the Subordinate Judge, who- 
was the successor of the officer who fixed the issues, does not 
allude to the question at all in his judgment. He passed a 
decree against Sakina Begam upon finding that the deed had 
been signed by or rather sealed for her. 

There can be no doubt that the contention now advanced 
•was put forward in the Qourt below but in her written state- 
ment Sakina Begam certainly did not pointedly suggest 
anything of the kind. She confined herself to a denial of exe- 
cution and in her appeal to this Court the only ground of 
appeal which touches this question runs thus " that it has 
not been proved that the appellant No. I (Sakina Begam) 
executed the mortgage-deed in suit and received the consider- 
ation.'* The question is whether a bare denial of " execution " 
by a pardanashin woman against whom a deed is sought to 
be enforced is sufficient to cast upon the plaintiff the duty of 
proving that the woman not only set her hand to the deed but 
understood what she was doing. In this Court the point ha» 
been argued several times but has never been definitely 
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decided and so fnr as I am Jivvare it has not been definitely 
decided by any other Court. Bat there are two cases which 
seem to show that in the opinion of their Lordships of the Privy 
Council the rule as to the proof required is the same whether 
the pardanashin defendant admits the execution and denies 
that she understood the deed or confines herself to a denial 
that the deed was executed by her. 

In Sudisht Lai v. Mussamat Sheobarat Koer (1) it was 
sought to make a pardanashin woman ^ liable upon a statement 
of account signed by her husband in whose favour she had 
executed a power of attorney. From a passage in the judg- 
ment of the High Court at the foot of p. 246 of the report it 
appears that the execution of the power of attorney was denied. 
From the report it seems scarcely possible that the defendant 
pleaded that she did not understand the document. Their 
Lordships of the Privy Council referring to the power of 
attorney say, " This mukhtamama is said to have been execut- 
*^ ed by the defendant. Their Lordships desire to observe that 
*'*' there is no satisfactory evidence that this mukhtamama was 
^* explained to the defendant in such a way as to enable her to 
" comprehend the extent of the power she was confering 
" upon her husband. In the case of deeds and powers executed 
" by pardanashin ladies, it is requisite that those who rely 
*' npon them should satisfy the Court that they have been 
" explained to, and understood by, those who eiiecute them. 
•' There is a want of satisfactory evidence of that kind in the 
" present case." 

In Shambati Koeri v. Jago Bibi (2) the defence of the 
pardanashin woman was exactly the same as the defence in 
this case. She denied all knowledge of the deed. The issue 
fixed was " Whether the defendant Jago Bibi executed the 
" disputed mortgage-bond dated 3rd July 1883 tor proper 
" consideration to the plaintiff, and is she bound by the act of 
" her agent and son-in-law Soondar Lai ? " Their Lord- 
ships of the Privy Council said that they saw no reason to 
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differ from the general conclnsion arrived at by the High 
Court that '' thoagh the mortgage-bond is stated to have been 
read out to the lady, there is no evidence that it was in any 
way explained to her, and that she really understood the 
conditions and effect thereof." Later in their judgment their 
Lordships qnote the passage from the judgment in the case of 
SudisM Lai v. Sheobart Koer which I have set out above and 
say, " From the preceding observations it is clear that there 
is a want of satisfactory evidence of that kind in the present 
case." - . 

Both these cases seem to support the view that if a parda^' 
nashin woman is sued upon a bond the ei:ecution of which she 
denied it is not sufficient for the plaintiff to prove only that 
she set her hand to the document. It was urged by the learned 
advocate for the plaintiffs that to hold that a plaintiff must in 
every such case prove that the pardanashin understood the deed 
upon which she is sued is equivalent to allowing her to put 
forward inconsistent pleas namely tiiat she did not sign the 
deed and that if she did she did not understand it. The practical 
result may be this, but to hold otherwise would be to confine the 
rule to Uiose cases only in which the pardanashin admits 
having signed the deed and pleads want of independent advice 
or the like, although it may well be that a pardanashin woman 
who has been induced to sign a deed may not know that ahe has 
signed the deed in suit. 

In the case of Ashgar Alt v. jDelroos Banoo Begutn (1) their 
Lordships of the Privy Council said, " When a person of compe- 
" tent capacity signs a deed}it is to be presumed that he nnder- 
^^stood the instrument to which he has affixed his name; but in the 
^^caseof a j7ariana«Atn woman who had no legal assistance the 
" ordinary presumption does not arise; and it is incumbent upon 
'^ the Court to be satisfied, as a matter of fact, that she really 
^' did understand the instrument." These remarks were made in a 
case in which the pardanashin admitted having signed the deed 
and pleaded that she had not understood its effect but it seems 

(1) 1. L. R., 3 Cal., 324. 
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to me that the reason for the mle applies as much to a case 
where the woman denies her signature End it is proved against 
her as a case where the woman admits her signature and denies 
that the deed is binding upon her. I am speaking o£ course of. 
cases in which the pardanashin is a defendant. When she comes 
in as plaintitf and challenges a deed signed by her other consi* 
derations arise (see Select Case No. 272). 

The mle as -to pleading in cases in which a pardanashin is 
sued upon seems to be this. If she admits having executed the 
deed she must plead definitely that it is not binding upon her so 
as to give the plaintiff notice of the position which she intends 
to take up. If she denies having executed the deed the plain- 
tiff must prove not only the factum of mechanical execution 
by her but also that she signed it with knowledge of its bearing 
upon her interests. 

The learned advocate for the plainti& contended that in 
the view which I have taken great difficulties will be thrdwn 
in the way of creditors seeking to recover money shown to have 
reached the hands of pardanashin women. I see no ground for 
this fear. What a plaintiff seeking to enforce a deed against a 
pardcmashin woman has to prove is that its terms are fair and 
equitable and this is usually done by showing that the transac- 
tion was explained to her by some independent person or other- 
wise that she understood the deed and its effect upon her 
interests. The amount of proof required varies with the nature of 
the transaction. For instance in a suit upon a simple money- 
bond or promissory note reserving a reasonable rate of interest 
when there are no circumstances to excite the suspicion of the 
Court it would probably be sufficient to show that the money 
alleged to have been lent actually reached the hands of the 
executant. The rule is not intended to enable pardanashin 
women to escape payment of their just debts. If the stipula- 
tions for interest are uncommon or the bond was given as 
security for another person and not for cash more proof would 
be required if the transaction were challenged. In fact the 

amount of proof required varies with the nature of the transac* 

tion« 
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In my opinion the plaintiffs} in tlie present case were 
3ound to prove that Sakina Begam received the consideration 
stated in the deed and executed the deed with knowledge of its 
jfFect upon her interests. 
» ♦ ♦ * * # 

[The Court then discussed the evidence in the case. As to 
he payment of the consideration there was evidence that the 
noney was paid by the plaintiffs at the door of the zenana to 
he defendant's husband for her and he took it inside, but there 
y\as no evidence that the money actually reached the hands 
)f the defendant. There was evidence to shew that at the time 
)f the registration there was a woman sitting behind the parda. 
Some witness stated that she was the defendant, having either 
recognised her from her voice or because they were told so by 
zenana servants. None saw her actually with his own eyes 
there. There was respectable evidence produced by the defend- 
mt'that she was not at her house at that time. The evidence 
further shewed that the deed was read out to the woman behind 
the parda by a clerk and she said 'yes, I agree,' that a seal 
Uleged to be the defendant's was brought out from behind the 
varda and was affixed to the deed. It was also shown that the 
defendant's husband was at the tinie in financial difficulties. 
Upon this evidence the Court held that it was not proved that the 
defendant either received any part of the consideration for the 
mortgage-deed in suit or that she caused her seal to be affixed to 
the deed, or that she understood the transaction or had any 
means of doing so. — Editor]* 
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Before Mr. Clumier and Mr. Rustomjee. 



Sarju Pbbshad (Defendant} v, Shbo Gharan Lal and 1904. 
others (Plaintifi). Aug. 29. 

Review of judgfnent — Application for veme^ Jtled before 
filing of appeal^ jurisdiction of Court regarding^^Procedure as 
regards application for remevo — Code of Civil Procedure ** 629. 



Seotion '623 of the Code of Civil Procedure means that a person consider- 
ing himself aggrieved by a decree ot order cannot apply U» a review of judg- 
ment if either he himself has appeciled or any other person, baa appealed on a 
ground common to the appellant and himself or any othe^ ^enion has filed an 
appeal to whioh he has been made a respondent and in which he can under 
8. 661 of the Code or otherwise present to the appellate Court the case on 
which he wishes to apply for review. 

The respondents sued for possession of property detailed in a list attached 
to their plaint which conflistod of two parta . The Subordinate Judge over- 
looked the second part ol the list apd pMK«d a c^eoreiB te pofaesslon of the 
property in the irst part only. The title to all the pi^j^rty In the list was the 
same. On June 15th 1900, the respondents applied for a review of judgment. 
On July 3rd i^e appellant filed an appeal in the Court of the Judicial 
Commissioner. On April 25th 1902 the app^lanfs appeal was dismissed, 
and on April dOth 1903 bis appUoation. for lisave toapfts^^ tp^ ^i• Majest^j's 
Coniidl was di^i^^issed. The SnboidiiMkte Judge then tpojc up the application 
foe review and modified the decree so as to make it include the property in the 
second part of the respondent's list. 

HM, that the order of the Subordinate Judge was made with jurisdiction 
and waa right. As a matter of practice however if after an application for 
review has been filed an appeal is filed on a ground common to the appellant 
and the applicant or an appeal is filed in which the app^cant can file objeotiona 
under s. 5fSl> Civil Procedure Code, the Court to which the application is made 
sbonld decline to proceed with the application until the appeal has been heard 
and when the applicant has been made a respondent and can obtain the relief 
whiob he requires by laeans of obJQCtionf under s. 561 should require him to 
fileanch objections. 

Against the decree of B. Jwala Perehad, Subordinate Judge, Bara Banki, 
dated 30th June 1903. 
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For Appellant. — B. Girja Saran Lai. 

For Rbspondents, — Hon'ble Rai Sri Ram Bahadur and B# 
Ramapat Ram. 
Chamier, a. J. C. — In this case the respondents sued for 
possession of property detailed in a list attached to their plaint 
which consisted of two parts. When giving jadgment the 
Subordinate Judge overlooked the second part of the list and 
gave judgment and passed a decree for possession of the pro- 
perty in the first part only. It is common ground that the title 
to all the property in the list is the same. On June 15th 1900 
the respondents applied for a review of judgment. On July 
3rd the appellant filed an appeal in this Court and the records 
were sent for with the result that the Subordinate Judge wbs 
unable to dispose of the application for review the hearing of 
which was adjourned from time to time upon office reports that 
the appeal had not been disposed of. On April 25th 1902 the 
appellant's appeal was dismissed by this Court. An application 
for leave to appeal to His Majesty in Council was dismissed on 
April 30tb 1903. The Subordinate Judge then took up the 
application for review and modified the decree so as to make it 
include the property in the second part of the respondents^ 
list. 

For the appellant it is contended that the Subordinate 
Judge acted without jurisdiction because the respondents might 
within the meaning of the last paragraph of section 623 oE the 
Code of Civil Procedure have presented to this Court under sec- 
tion 561 the case on which he applied for the review. For 
the respondents Babu Sri Ram relies upon the decision in 
Thacoor Prasad v. Baluck Ram (1) and contends itliat the last 
paragraph of section 623 does- not apply to this case. 

In the case cited an application by a defendant for leave 
t6 appeal to Her late Majesty in Council was pending when an 
application by him for review of the judgment of the High 
Court came on for hearing. The^High Court held that it could 
hear the application because at the time when the application 
for review was presented no application had been made for 

(1) UC.L,R^ftl. 
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leave to appeal. The Court relied upon a decision in 11 Bengal ^^'^^^ PersiraJ 
Law Reports (F.B.), 428, but that was pronounced in a case under Sheo Chumu 
the Code of 1859 under which great confusion prevailed owing others. 
to the absence of such a provision as that contained in the last 
paragraph of section 623 of the present Code. The paragraph 
id curiously worded. It provides that a party who is not appeal- 
ing from a decr^ may apply for a review of judgment notwith- 
standing the pendency of an appeal by some other party except 
when the ground of such appeal is common to the applicant 
and the appellant (evidently a reference to section 544) or when 
being a respondent he can present to the appellate Court the 
case on which he applies for the review. This must be read 
with part of tiie opening paragraph of the section namely the 
words " any person considering himself aggrieved by a decree 

** from which no appeal has been preferred." 

Reading the two parts of the section together, I think that 
the words " who is not appealing " must be taken to mean 
" who has not appealed " that the words " may apply " mean 
^ may present an application " and that the words " being a 
respondent'* mean "being a respondent at the date of the appli- 
cation." Therefore in my opinion the section means that a person 
considering himself aggrieved by a decree or order cannot 
apply for a review of judgment if either he himself has appealed 
or any other person has appealed on a ground common to the 
appellant and himself or any other person has filed an appeal 
to which he has been made a respondent and in which he can 
under section 561, Civil Procedure Code, or otherwise present 
to the appellate Court the case on which he wishes to apply for 
review. So construed the section does not provide for a case 
like the present where after the application for review was filed 
an appeal was filed by another party to which the applicant 
was made a respondent and could have presented to the appel- 
late Court the case on which he applied for review ; nor does 
the section provide for a case in which an appeal on a ground 
common to the appellant and applicant is filed after the appli- 
cation for review. It was therefore contended that the words 
" may apply " should be construed as meaning " may prosecute 
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[ Sheocharan ing " having become a respofldoirt." Bnt such a oonstrnction 



others. involves a departure from the primary and obvions meaning of 
the words and if so construed the section makes no provision 
for the case of an apped by another person being withdrawn 
with the result that the ground for review is not or cannot, as 
the case may be, be brought before the appellate OourL 

As a matter of practice I think that if after an application 
for review has. been filed an appeal is filed on a ground common 
to the appellant and applicant or an appeal is filed in which 
the applicant can file objections under section 561 the Court 
to which the application is made should decline to proceed 
with the application until the appeal has been heard, and when 
the applicant has been made a respondent and can obtain the 
relief which he requires by means of objections under section 
561 should require him to file such objections. Such a course 
avoids a conflict of orders and will often prevent the possibilit}- 
of another appeal such as we now have before us. However^ 
as the law does not require a Court to do this and as the appli- 
cation was in my opinion made in accordance with the law 
and the hearing of it was adjourned pending the disposal of 
the appeal and this Court was not asked to consider the ques- 
tion raised by the application for review and in fact did not 
consider it I think that the order under appeal was made with 
jurisdiction. That the order is right on the merits is not dis- 
puted. I would dismiss this appeal with costs. 

RusTOMJBE, O. A. J. C. — ^I entirely agree in the order 
proposed. The Subordinate Judge was legally seised oE the 
application for review and he had to pass orders on it 
since the matter in dispute before him had not been brought 
up before the Court of appeal. It would have been better, 
as my learned colleague suggests, if he had adjourned the 
hearing and directed the applicant to file his objections under 
section 561 of the Code of Civil Procedure in the appeal which 
was filed later. His not having done so, however, q^nnot bar 
his exercise of the jurisdiction he undoubtedly possessed. I 
agree in the dismissal of the appeal with costs. 
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MISCELLANEOUS APPLICATIONS, Nos. 280 AND 281 
OF 1904 (In FIRST CIVIL APPEAL, No. 39 OF 1903.) 



Before Mr. Wells and Mr, Chatnier. 



MusAMMAT BiLAS KuAR and another (Defendants) v. Shbo 1904. 
Darshan Singh {Plaintiff). Aug. 24. 



Pleader^ refusal hy^ to accept notice of date of hearing of case 
— Appeal^ dismissal of in default — Advocate y vntKdrawal of front 
case — Advocate cf Chartered High Court — Code of Civil Proce* 
durey ss. 36,39^ and 40. 



An appeal waB filed in the Court of the Jadlcial CommiiBioiter bj a vakil 
of that Court It wag set dowa for bearing for January 13th 1904. Notice 
for that date was sent to the appellant*8 pleader and was accepted by him. 
The appeal could not be beard on the 13th January and was adjourned to the 
5th July. Notice as before was issued to the appellant's pleader who iMfosed 
to acoept it and wrote on it, *' Now I do not appear in the ease." The appeal 
was called on for hearing on the last mentioned date, and neither the appellant 
nor bis pleader being present was dismissed in default. 

Held, that having regard to the provisions of sections 86, 39, and 40 of the 
Code of Civil Procedure, service on a duly appointed pleader is, unless the Court 
otherwise directs, equivalent to service on his cilent and that a pleader cannot 
withdraw merely by writing on a notice that he no longer appears in the case. 
Beld therefore, that the appeal was rightly dismliBed. 

Held (further, that s. 40 of the Code applies as much to Advocates as to 
any other persons coming within the definition of pleader in b. 2, and that 
even in the case of an Advocate of a Chartered High Court a m^e refusal to 
accept notice can not ordinarily be treated as equivalent to notice to the Court 
of the Judicial Commissioner that Counsel has withdrawn from an appeal or 
other proceedings. 



Wklls, 0. J. C. AND Chamibr, a. J. C. — ^These are appli- 
cations ander section 558 o£ the Code of Civil Procedure for 
re-admission of an appeal which was dismissed by ns for default 
on July 5th last. The appeal was presented by B. Ishwari 
Prasad a Vakil of this Court on April 29th 1903. The Vakil 
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signed the grounds of appeal and filed his vakakUnama along 
svith the appeal. The appeal was set down for hearing lot 
January 13th 1904. Notice for that date was sent to B. Ishwari 
Prasad for the appellants and notice to the respondent was sent 
bo the District Court for service on the respondent. On 
December l4th 1903 B. Ishwari Prasad accepted notice for 
January 13th 1904. Owing to other cases the appeal could not 
be taken up on the last mentioned date and the Court ordered 
that another date should be fixed. July 5th was then fixed. 
Notice as before was issued to B. Ishwari Prasad for the appel- 
lants but he refused to accept it and wrote on the notice,. 
" Now I do not appear in the case." On July 5th the appeal 
ivas dismissed in default. 

In the application for readmission of the appeal it is 
stated that neither the female appellant nor the minor appel- 
lant's guardian Pahlwan Singh received notice of the date fixed 
Eor the hearing of the appeal. On the other hand there is an 
affidavit by one Badal Khan a servant of the respondent that 
he saw and conversed with Pahlwan Singh and his com- 
panion Munnu Singh, a relation of the female appellant, near 
hhis Court on July 4th the day before the appeal was 
tlismissed and that Munnu Singh was in Court when the 
appeal was dismissed and Pahlwan Singh was in the verandah 
outside. Here we may mention that although Pahlwan 
Singh could not be found when this application was heard 
Munnu Singh was found to be in the Court. We have no 
ioubt whatever that the female appellant and Pahlwan 
Singh knew that the appeal would be heard on the 5th of July 
and that Pahlwan Singh was in the Court verandah when the 
ippeal wasjcalled on. It must be perfectly well known that 
ippeals to this Court now come on for hearing within a few 
months and it is inconceivable that the appellants should havo 
iaken no steps to inform themselves of the date fixed for the 
blearing of the appeal. The appellants also received notice of 
ihe date fixed through their pleader. They deliberately absented 
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themselves and we therefore decline to readmit this appeal. Masdmniae 
mi • T . . ,. . Hiias Knar 

ihis application is dismissed^ and another 

r. 

Mr. Dutt who appeared in support of these applicants She<^Darehan 
fi^gg^s^d that the notice to the appellants should have been 
sent to the pistrict Court to be served upon the appellants 
personally. We cannot allow such a suggestion to pass un- 
noticed. The word " pleader " in the Code of Civil Procedure 
•is defined as meaning every person entitled to appear and plead 
for another in Court and including an Advocate, a Vakil and 
an Attorney of the High Court. Section 36 of the Code pro- 
vides that any appearance application or act in or to any 
Court required or authorised by law to be made by a party 
to a suit or appeal may, except when otherwise expressly pro- 
vided, be made or done by the party in person or by his recognised 
agent or by a pleader duly appointed to act on bis behalf. Section 
40 provides that processes served on the pleader of any party 
or left at the office or ordinary residence of such pleader re- 
lative to a suit or appeal shall be presumed to be duly commu- 
nicated and made known to the party whom the pleader represents 
and unless the Court otherwise directs shall be as effectual for 
all purposes in relation to the suit or appeal as if the same had 
been given to or served on the party in person. The appoint- 
ment of an Advocate of a Chartered High Court may be by word 
of mouth but the appointment of any other person coming 
within the difinition of pleader in the Code must be in writing 
and must be filed in Court. Section 39 provides that such an ap- 
pointment in writing is to be considered as being in force until 
revoked with the leave of the Court by a writing signed by the 
client and filed in Court or until the client or the pleader dies 
or all proceedings in the suit are ended so far as regards the 
client. These provisions make it quite clear that service on a duly 
appointed pleader is, unless the Court otherwise directs, equiva- 
lent to service on his client and that fi pleader cannot withdraw 
merely by writing on a notice that he no longer appears in the 
case. There have been instances in whichi Advocates have de- 
clined to accept notices on the ground that section 40 of the Code 
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doed not apply to them. This is a mistaken idea and we take this 
opportunity of correcting it. Section 40of the Oodeappliesas mach 
to Advocates as to any other person coming within the defini- 
tion of pleader in section 2. An Advocate who b not an Advocate 
of a Chartered High Court is in these matters on the same footing 
as a >rakil or pleader and the only difference in these matters 
between Advocates of a Chartered High Courtand otherpersons 
coming within the definition of pleader is that such Advocates 
need not be appointed in writing and can withdraw from a 
suit or appeal without the leave of the Court. There is at 
present no rule as to how an Advocate of a Chartered High 
Court should give notice to this Court that he has withdrawn 
from an appeal or other proceeding in this Courtand we are not 
competent ou such an occasion as this to prescribe any rule but 
we may point o.ut that a mere refusal to accept notice cannot 
ordinarily be treated as equivalent to notice to the Court that 
Counsel ha^ withdrawn from an appeal or other proceeding. 
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FIRST CIVIL APPEAL, No. 93 OF 1903. * 



B^are Mr* WelU and Mr. Chamier. 



Thakur Durqa Singh (Defendant) v. Sbth Jai Dayal 1904. 
(Plaimif). ^^«^- 1^- 

Purekase of moriffo^or^* righU by mortgagee at sale in eaecur 
turn of decree of third party — Mortgagor's rights^ purchase by mort* 
9^V^ o/y far fair prioe-^Transfer of Property Act^ s. 99 — Leave 
of Court to bid at auction sale-^Code of Civil Procedure^ 
s. 294 — Trusts Act^ ss. 88 and 90 — Execution of decree. 



The app«Uant and three other persons obtained a money-decree against 
the owner of a village in execution of which they attached the village on May 
€th 1899. B and another who had likewise obtained a money-decree against 
the owner of the Tillage attached it on May 26th 1899 and had it pat up for 
asle on October 20th 1900 when it was knocked down to the respondent fbr 
Bs. 14,633. The respondent was at the time mortgagee of the tillage and his 
mortgage was entered in the proclamation of sale as an encumbrance on 
the property. It was not suggested that the price paid was less than the market 
valne of the viUage, or that the respondent was guilty of any misconduct. 

HMy that the purchase of the mortgagor's rights by his mortgagee, the 
respondent, extinguished the mortgagor's right to redeem, and that therefore 
the mortgagor, had no rights which oould be put up for sale in execution of 
the decree held by the appellant. 

Within the meaning of ss. 88 and 90 of the Trusts Act a mortgagee does not 
avail himself of his position as such merely by bidding at an auction for his mort- 
gagor^ property, nor does he gain an advantage for himself within the 
"■waning of those sections when he pays a fair prioe for the property ; such a 
piaefaaae has the same effect as a purchase made by a stranger ; and neither 
8. 294 of the CivU Procedure Code nor s. 99 of the Transfer of Property 
Act applies. 



For Appbllant.— The Hon'We B. Sri Ram and B. Ramapal 
Ram. 

For Bsspokdb^t« — B. Basdeo Lai and B. Ishwari Pershad. 

Chamier, A. J, C. — This was a suit by the respondent 

(or a declaration that manzah Gaddipnr which he had 

* Against -the decree of M. Mohammad Taj-nd-din, Subordinate Judge, 
Bis wan, District Bitapur, dated 22ad May, 1903, 
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urchased at an auction sale held on October 20th 1900 is nok 
able to be sold in execution of a decree held by the appellant 
nd others. The facts are as follows : — The appellant and 
bree other persons who were his co-defendants in the Court 
elow obtained a money decree against the owner of the 
illage in execution of which they attached the village on 
Hay 6th 1899. Brij Behari Lai and another who had like- 
vise obtained a money decree against the owner of the village 
ttached it on May 26th 1899 and had it put up for sale on 
)ctober 20th 1900 when it was knpcked down to the respon- 
lent for Rs. 14,633. The respondent was at the time mort- 
gagee of the village and his mortgage was entered in the 
)rocIamation of sale as an encumbrance on the property. 
Phere is no evidence and it is not even suggested that the 
irice paid was less than the market value of the village. Nor 
s it suggested that the respondent was guilty of any mis- 
U)ndnct or that there was any irregularity in the conduct of 
5he sale. The contention advanced by way of defence in the 
LJourt below and in support of the appeal to this Court is that 
lie purchase of a mortgagor's rights by his mortgagee at an 
luction sale does not extinguish the mortgagor's right to 
redeem unless the purchase is effected in execution of a decree 
^or sale obtained by the mortgagee and the purchase is made 
with the leave of .the Court under s. 294 of the Code of Civil 
Procedure, and that as the purchase made by the respondent 
did not comply with these conditions the owner of the village 
in question still has rights which can be put up for sale in 
execution of the decree held by the appellant and his 
co-defendants. 

Babu Sri Ram relies upon the decision in Eriuappa v. 
Commercial and Land Mortgage Dank Ld, (1) where a mortgagee 
after having obtained a decree for sale on a mortgage pur- 
chased a portion of the mortgaged property at a sale held in 
execution of a money decree obtained by a third person. The 
Court held that the purchase had not extinguished the mort- 

(1) I, L. R., 23Mad,, 377.. 
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gagor's right of redemption in the portion so purchase J. It jj^j^^^g^jn j^ 
distinguished the case of Shaw v. Bunnt/ (1) where a second i;. 

mortgagee had purchased at a sale held by a first mortgagee, DajaL 
and observed that a mortgagee purchasing under the circums- 
tances of the case before it gained a substantial advantage t6 
the prejudice of his mortgagor because the mortgagor was 
thereby deprived of the right of redemption and of the iitwa 
and opportunities for redemption which the law allows to a 
mortgagor in a suit brought by a mortgagee on his mortgage, 
and that in such a case the mortgagee must be looked upon as 
having availed himself of his position as mortgagee to obtain 
an undue advantage over the mortgagor contrary to the prin-i' 
ciple underlying section 99 of the Transfer of Property Act and 
expressed in section 88 of the Trusts Act. It is evident from 
the judgment that the Court was disposed to adopt the view of 
Lord Justice Turner in Shato v. Bunny although that learned 
Judge finding no authority in support of his view ultimately 
concurred with the rest of the Court. The decision in 
JErusappa v. The Commercial and Land Mortgage Bank Ld. con- 
flicts with the decision of the Full Bench in Bisheshur Dial v. 
Ram Sarup (2) and probably also with the decision in Fahiraya 
y% Gadigaya (3) and the correctness of it was doubted in Sesha 
Ayyar v. Krishna Ayyangar (4) which was the case of a pur- 
chase by a second mortgagee at a sale held in execution of a 
decree on the first mortgage. The decision of the Madras 
High Court in Erusappa v. The Cammercial and Land Mort- 
gage Bank seems to me to stand alone. The learned Judges 
who decided it relied upon the case of Martand v. Dhondo (5) 
but that was a case of a purchase of the kind now forbidden by 
section 99 of the Transfer of Property Act and the mortgagee 
had purchased secretly and at an undervalue. The passage in 
the judgment so much relied upon by Babu Sri Bam about 
" the impossibility of a mortgagee by such sales and purchases 
" as these freeing himself from his liability to be redeemed " 



(1) 


2 DeQ. 


J. and S. 


468. 




(2) 


I. L. 


R. 


22 AU., 


284. 


(3) 


1. L. K 


, 26 Bom 


,88. 




W 


I.L. 


R., 


24 Mad. 


, »6, 






(5) 


I;L. 


B., 


22 Bom. 


,624. 
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Tbaknr 
Dorga Singh obyionsly'does not refer to o porcbade of the kind with which 

Beth Jai ^^ ^^^ ^<>^ concerned. The jadgmeni of their Lordships oC 
^^^* the Privy Council in Raja KUhendatt Bam v. Edja MunUaz AU 
.Khan (1) shews that it is not every purchase by a mortgagee 
,of property indaded in his mortgage which is invalid and the 
same appears from sections 88 and 90 of the Trnsts Act It is 
only when a person in a fiduciary position or a qnalifi^ owner 
gains an advantage by availing himself of bb (xisition that lie 
mast hold the advantage so gained for the benefit of the 
persons interested in the property. Section 294 of the Code 
of Civil Procedare prohibits a pnrchase by a decree-bolder 
except by leave of the Conrt and section 99 of the Transfer of 
Property Act prohibits a mortgagee from bringing die mortgaged 
property to sale in execntioa otherwise than in a sail brought 
by him under section 67 of that Act. As long ago as 1870, 
Macpherson J. called attention to the risk to the mortgagor 
which results from allowing the mortgagee to bid at an auction 
sale of the property mortgaged to him [see S. Jf. Kamini DM 
y. Ram Lochan (2)J and the Law Reports contain many instances 
of purchases of portions of mortgaged property under circums- 
tances similar to those of the present case which were held or 
assumed to be valid, but the Tjegislature has not yet prohibited 
such purchases. A mortgagee may by private treaty pur- 



chase the whole or any part of an estate mortgaged to him 
and I see no sufficient reason for holding that a purchase by 
faim at auction for a fair price should not have the same effect 
as a pbrcfaase by a stranger* It is beyond doubt that a mort- 
gagee may and often does know more than other bidders about 
the value of the property but on the other band strangers are 
chary of buying property subject to a mortgage and it often 
happens that the mortgagee will pay more for the property 
than any stranger. Therefore if a purcha^ by a mortgagee 
is prohibited or does not extinguish the right of redemption 
the mortgagor will often suffer a loss. The illustrations io 
sections 88 and 90 of the Trusts Act shew I think that it is not 
every purchase by a mortgagee which comes within those sec- 
0) I. L. B., 6 Cal., 198 (P. C,) (2) 6 B, L. R., 460, 
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. Thaknr 

tioDS or ihe prmoiple on which they rest bnt only where the Durga Singh 

mortgagee (1) avails himself of his position as sach and (2^ gains geth Jai 

an advantage for himself in derogation of the rights of other l^ayai* 

persons interested in the property. I see no jastification for 

haldmg that a mortgagee avails himself of his position as sach 

by merely bidding at an auction or that he gains an advantage 

for himself within the meaning of those sections when be pays 

a price which is not only the foil value of the property but is 

higher than any other person was prepared to pay at the sale. 

I woold therefore dismiss the appeal with costs* 

Wells, 0. J. C. — I am of opinion that, had the Legislatnre 
contemplated that a purchase by a mortgc^ee of his mort- 
gagor's rights should be invalid for no other reason than that 
the purchaser is a mortgagee, such a purchase would have been 
distinctly prohibited by law. I concur in the order proposed, 
by my learned colleague* 
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JSECOND CIVIL APPEAL, No. 50 OF 1904.^ 



Before Mr. Wells. 



BoDHA Singh {Defendant) v. Ram Sumran (Plaintif). 



Right of occupancy in land sold in execution of decrePy 
tffciff^of — Oudh Laws Acty s. 25, 



Hie plaintiff saed for cancelment of a mortgage in faTour of the defendant 
Theld certain proprietary rights which were sold in execution of a 
e, and the land in question was reserved to him under s. 25 of the Oudh 
Act, the plaintiff being th^ proprietor. Held, that a person to whom 
ling has been reserved under s. 23 of the Oudh Laws Act, has n>thingbat 
lit to cultiyate and occupy, and that though his rights are not governed 
5 of the Oudh Rent Act be is in no better position than an occupancy 
it to whom that section applies. Held therefore, that the mortgage in 
ir of the appellant was invalid. 



For Appellant. — Mr. E. Mamtel. 
For Respondent. — Babn Ishri Pershad. 

Wells, 0. J. C. — The plainti£E-respondent in this case sned 
:;ancelment of a mortgage executed in favoar o£ the appellant 
me Tirbhawan. Tirbhawan held certain proprietary rights 
3h were sold in execution o£ a decree, and the land now in 
ition was reserved to him in occupancy right under section 
f the Oudh Laws Act. The plaintiff is now in the position 
le proprietor, and the Court below held that Tirbhawan's 
tgage was illegal as he had no transferable right. 

The only point urged in appeal is that land, in which occu- 
py right has been reserved under section 25 of the Oudh 
^s Act, is not on the same footing as land to which section 

the Oudh Rent Act applies, and that there is nothing to 
V that rights reserved under section 25 are not transferable. 

' Against the decree of Babu Kriphna Kumar, Subordinate Judge, Oonda, 
I 8th December 1903, reversing the decree of M, Mohammnd Latif, Muusif, 
ila, dated 17th June 1903. 
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The pleader for the appellant has referred to Akhari Begam v. ^^^^^^^ ^\i\gh 
Badri Pershad (1), but that ruling does not in my opinion Ram Sumran, 
throw any light on the question now before this Court, and no 
other authority has been cited. Under section 25 of the Oudh 
Laws Act, any proprietor of a mahal which has been sold, who 
has at the time of sale any land in his cultivating occupancy, is 
to be deemed a tenant with a right of occupancy in respect of 
so much of land as the Deputy Commissioner may determine. 

The ordinary meaning of a right of occupancy is a right of 
the tenant to occupy the land himself, and the object of the 
Legislatture in enacting section 25 of Act XVIII of 1876 appears 
to me to have been to save to a ruined zemindar a small holding, 
by cultivating which himself he might earn a subsistence and 
not be driven from his home. It was never, I take it, intended 
to provide such a person with an asset on which he might 
raise loans, in consequence of which he would ultimately be 
left without any means of subsistence. 

In the absence of any provision of law authorising a trans- 
fer of his rights by a person to whom a holding has been 
reserved under section 25, 1 cannot but hold that such a person 
has nothing but a right to cultivate and occupy, and that though 
his rights are not governed by section 5 of the Oudh Rent Act, 
he is in no better position than an occupancy tenant to whom 
that section applies. 

I therefore consider that the Court below was right in 
holding that the mortgage in favour of the appellant was in- 
valid, and I dismiss this appeal with costs. 

(1) 6 O. C, 176. 
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FIRST CIVIL APPEAL, No* 5 OF 1904.* 



Before Mr^ Rustomjee and Mr. Chanuert 



1904. Babu Lal Sahu (Plamtif) v. Ram Pa&shad and oihors 

Sep. 7. (Defendants). 



Act IV of 1882 (Transfer ofPropeHy Act), ss. 67 and 99^ 
Suit by mortgagee for sale of equity of redemption of mortgaged 
property for amount due under a- simple money decree — Mort" 
gage. 



In Maroh 1893 the defendaat mortgaged certaia immoyeable property to 
the plain til! for one lac of rupees. In Maroh 1896 the defendant ezecated a 
Binipk money-bond for Ba. S3,000 in favonr of the plaintiff on which he taed 
in, 1898 and obtained a money-decree for Bs. 23^85. In September 1903 in 
execution of this decree he caosed the mortgaged property to be attached. On 
the strength of this attachment the plaintiff brought a suit in which he 
claimed a decree for recovery of the amount due under the decree by sale of 
the mortgaged property, i. «., the remaining rights of the mortgagor. 

Held that having regard to the provisions of s. 99 of the Tnnsf er of Pro- 
perty Act, the plaintiff*8 suit was not maintainable. 

The result of the enactment in s. 99 is that a mortgagee who has attached 
the mortgaged property in execution of a decree for the satisfaction of a 
claim arising under the mortgage, e, g.^ a claim for interest may notwithstand- 
ing 8. 43 of the Code of Civil Procedure include that claim in any suit that 
he may be able to bring under s. 67 of the Act and that a mortgagee who has 
attached the mortgaged property in execution of a decree for the satisfiu^tion 
of a claim not arising under the mortgage most first sue on his mortgage 
nnder s. 67, if his mortgage admits of sooh a suit, so that the mortgagor 
may exerdse his right of redemption. Then if such a suit is brought and the 
mortgagor or any other person redeems the mortgage it ceases to stand in 
the way of the execution of the money decree and the erstwhile mortgagee 
may if necessary proceed to enforce his attachment by sale of the property ; if 
on the other hand the mortgage is not redeemed then the property is put-up for 
sale and the creditor may if necessary enforce his claim under the attachment 
against the surplus proceeds if any or if only a portion of the mortgaged 
property has been sold again&t the portion remaining unsold. 

* Against the decree of Pandit Bakht Narain, Subordinate Judge, Fysabad 
dated 3rd NoTember 1903. 
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For Appellakt.— Messrs. F.G.D. Lincoln and B<nid«o Lai. **^bS*' 

r. 

For Respondents. — Mr, Mohammad Arabi, R*» Prathad 

asd othen. 

Chamier, a. J. C. — This is an appeal by the plaintiff 
against a decree of the Subordinate Judge of Fyzabad where- 
by the suit was dispiissed with costs. The facts are few and 
simple. On March 1st 1893 the defendant mortgaged certain 
immovable property to the plaintifiE for one lac of rupees. On 
March 25th 1896 the defendants executed a simple money-bond 
for Rs. 22,000, in favour of the plaintifiE on which he sued in 
1898 and obtained a decree for Ra. 28,385. In September 
1902 the plaintiff in execution of this decree caused the mort- 
gaged property to be attached. On the strength of this attach- 
ment the plaintiff has brought the present suit in which he 
claims a decree for recovery of the amount due under the decree 
by sale of the mortgaged property, t. e. the remaining rights of 
tiie mortgagor. The question is whether such a suit is main- 
tainable. The Subordinate Judge had decided that no such 
suit lies and in this he is supported by the decision of the 
Allahabad High Court in Azim-uUlah v. Najmunnusa (1) and 
Afahabir Shffh v. Saira Bihi (2). 

Mr. Lincoln on behalf of the plaintiffrappellant contends 
that these decisions are erroneous and he relies on certain pas- 
sages in the judgments of the Calcutta High Court in Jaduh 
Loll Shaw V. Madhuh Lall Shaw (3), Gauri Sunker Panday 
V. Ahhoyeswari Dabee (i) and Shib Da$8 Da^ v« KaU Kumar 
Roy (5). I find nothing in these jtidgments which in any way 
supports Mr. Lincoln's ocmtention except an obiter dietum in 
the first case. In the first case a mortgagee who had obtained a 
money decree against his mortgagor on a claim not arising 
under the mortgage attempted to bring the rights of the 
mortgagor to sale in execution of that decree. It was held that 

(1) I. L. R.. 16 All., 416. (3) I. L. R., 17 All., 520. 

(3^ I, L. R., 21 Cal., 34. (4) I, L. R., 25 Cal., 262. 

(6) I. L. R., 30, Cal., 463, 
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^*s*^^^ he could not do so. In the second case a person who had 
t-. obtained a decree for money with a charge on certain property 

and others, attempted to bring the property to sale in execntion; it was 
held that he conld attach the property but that if he wished 
to bring it to sale he must bring a suit for sale on the 
charge under section 67 of the Transfer of Property Act. In 
the third case a purchase by a mortgagee contrary to the terms 
of section 99 of the Transfer of Preperty Act was held null 
and void. 

It is significant that although the Transfer of Property Act 
has Been in force for more than 20 years throughout Bengal, 
Madras and the United Provinces and has been in force in 
-Bombay for more than eleven years no instance can be quoted 
of a suit for sale under section 67 of the Act having been main- 
tained upon a charge supposed to have been cheated by an 
attachment levied in execution of a money decree. 

Mr. Lincoln contends that by reason of section 99 a mort- 
gagee who has attached the rights of a mortgagor in execution 
of a decree for the satisfaction of a claim not iarising under his 
mortagage may bring a suit under section 67 for recovery of the 
decretal amount by sale of the rights of the mortgagor in the 
mortgaged property even if no charge is created by the decree. 
I cannot accept this contention. In my opinion a suit cannot 
be brought under section 67 except by a mortgagee or chargee. 
No part of the section is applicable to a suit on a mere attach- 
ment. I asked Mr. Lincoln whether he could produce any 
authority for the obiter dictum in the first of the cases above 
cited to the effect that a mere attachment creates a charge. He 
could produce none and I know of none. An attachment under 
section 274 of the Code of Civil Procedure merely prevents 
alienation to the prejudice of certain claims. It does not 
confer title; see the decisions of the Privy Council in Motai Lai 
V. Karrabuldin (1) and the decision of the Full Bench in 
Fredrick Peacock v. Madan Gopal (2). In England if a judg- 
ment is duly entered up and is followed up by a writ of el^^ 
jit under which land is actually delivered in execution,* the 

(1) I. L. B., 25 Cal., 179. (2) I. L. B^ 29 Cal, 428, ''*" 
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judgment by express statutory declai'ation operates as a charge %^h\i 

which the creditor may enforce by an order for sale but it seems „ ^' ^ ^ 
•^ , «. - ^^ Pershad 

to me impossible to attribute the same effect to a mere attach- and others. 

ment mider section 274 of the Indian Code of Civil Procedure 

whioh only prohibits the judgment-debtor from transfering or 

charging the property in any way. 

But even if it is assumed that an attachment under the 
Code of Civil Procedure creates a charge in favour of the judg- 
ment-creditor I do not think that the present suit is maintain- 
aSle. The argument addressed to us on behalf of the appellant 
was to the effect that section 99 of the Transfer of Property 
Act authorises a suit under section 67 of the same Act where a 
mortgagee in execution of a decree for the satisfaction of a 
claim not arising under the mortgage attaches the mortgaged 
property. I do not think [so. I think that the section means 
that a mortgagee who has attached the mortgaged property 
in execution of a money decree may, if he has otherwise 
the right to do, sue for sale of the mortgaged property 
'' notwithstanding anything contained in section 43 of the Code 
of Civil Procedure." The concluding words of the section 
appear to apply only to a case where a mortgagee has attached 
the mortgaged property in execution of a decree for the satis- 
faction of a claim arising under the mortgage, e. ^., a claim for 
interest, an4^ section 99 does not appear to enlarge the rights 
of a mortgagee by allowing him to sue under section 67 in a 
case not provided for by that section ;^ in other words as Sir 
Lawrence Jenkins said in Govind Hart Deo v. Parsashram 
Mahadev (1) the primary purpose of section 99 is not to increase 
but to curtail the power of a mortgagee. The section was 
probably intended to give effect to the views expressed by the 
Calcutta and Bombay High Courts in Bhuggobutty Dossee v. 
Shamachum (2) and Narsidas Jitram v. Joglekar (3) to the 
effect that a mortgagee cannot by means of a sale in execution 
of a money decree deprive the mortgagor of his right to redeem 

i\) 1. L. R., 25 Bom. 161. (2) I. L. R., 1 Cal., 337. 

(3) I. L. R., 4 Bom., 57. 
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tlie mortgage. The result of the enactment in section 99 seenir^ 
to me to be that a mortgagee who has, attached the mortgaged 
property in execution of a decree for the satisfaction of a claim 
arising under the mortgage, e. g,j a claim for interest may not- 
withstanding section 43 of the Code of Civil Procedure include 
that claim in any suit that he may be able to bring under section^ 
67 of the Act and that a mortgagee who has attached the mort- 
gaged property in execution of a decree for the satisfaction of a 
claim not arising under the mortgage must first sue on hif^ 
mortgage under section 67, if his mortgage admits ofsucb^ 
suit, so that the mortgagor may exercise his right of redemption. 
Then if such a suit is brought and the mortgagor or any other 
person redeems the mortgage it ceases to stand in the way ot 
the execution of the money-decree and the erstwhile mortgagee^ 
may if necessary proceed to enforce his attachment by sale of 
the property; if on the other hand the mortgage is not redeemed 
then the property is put up for sale and ihe creditor may if 
necessary enforce his claim under the attachment against tht^ 
surplus proceeds if any, or if only a portion of the mortgaged 
property has been sold against the portion remaining unsold^ 
Section 99 is curiously worded but I find, it impossible to cons- 
true it in the way suggested by Mr. Lincoln*. I think that the 
construction put upon it by the Allahabad High Court which 
has remained unchallenged for many years is correct, t would 
therefore dismiss thb appeal with costs. 

RusTOMJEE, 0. A. J. C.^I take the same view of the law 
• as my learned colleague has taken and agree to the order 
proposed by him. 
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SECOND CIVIL APPEAL No. 262 OF 1903. * 



Before Mr. WelU. 



NoKHBY Lall {Plaintiff) i\ Nand Lal and others 1904. 
(Defendants). J'JNB 30. 



Fictitiaus 9al€^eed, suit to $et aside — Suit for possession of 
property transferred to defendant under fictitious sale^ed — 
Indian Limitation Act^ seh. Uy art. 91. ^ 



Q sold c^nsia properties to his grandson, the defendant. TIm plaintiff 
who ma also bis grandson sued for his one^third share in the property. It was 
foand that the family was not joitt<r«t the time of the execution of the sale^leed 
and that the sale-deed was a Qctitioos transaction entered into to defeat creditors. 
Bat the Distriot Judge dismissed the suit on the ground that the plaintiff 
conld not get the property without setting aside the sale-deed^ 

HMy that as the sale-deed was not intended to be operative but was a 
mue fictitious ttansaction no suit to set It aside was necessary under arficle 
f 1 sch. ii of the Indian Limitation Act. 

[Sham Lall Ititra %. Amarendio Natb Bose (1>^uk1 Baaku Behari^ Shaba 
f . Krishto Oobindo Joardar (2) rs/errsd to,] 



Fob Appkllant. — Syed Zahur Ahmad and Babu Mohan LaL 

For RBSifOirt)BNT I. — Babn Basdeo Lot and Mr. E. Manuel. 

Wells, 0. J. C. — The facts of this case are tiuii Gopi- 
nath the grandfather of the plaintifiE-appellant sold certain 
properties to the defendant who was also his grandsoa. 
It has been found as a fact by the Court below that the 
family was not joint at the time of the execution of the sale- 
deed. It has also been found as a fact that the sale-deed 
was a fictitioos traosaotion entered into to defeat creditors. 
The plaintiff has sued for his one-third share in the pro- 
perty. The learned District Judge has held that his suit must 

* Against the decree of A. Sabonadiere Esq., District Judge, Hardoi, 
emitted 2l8t May 1908, reversing the decree of Pandit Tirbhnan Nath Sopori, 
Sabordinate Judge, Hardoi, dated 30th September 1902. 

(1). I. L. B., 2, CaL 460. (2). I. L. B., 30, Cal. 432. 
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fail as he cannot get the property withoat setting aside the deed 
of sale and that a salt to do so is barred by limitation. 

It is contended in appeal that the plaintifiE is entitled 
to the one-third share which he inherited and that no 
«nit to set aside the sale was necessary inasmnch as there 
'^as no real sale but only a fictitious transaction. The appel- 
lant's pleader referred to the case of Sham Lall JUitra 
v. Amarendro Ifath Base (1) in support of the contention that 
art. 91 of sch. ii of the Indian Limitation Act only applied to 
suits m which the documents sought to be set aside were 
intended to be operative against the plaintifiE or his predecessor- 
in-title and would remain operative if not set aside. Again 
in Banku Behari Shaha v. Krishto Gobindo Joardar (2) it 
was affirmed that a document which was never intended by 
the executant to be operative does not require to be set aside 
or cancelled in order to entitle any person to the possession of 
the property covered by it as against the person in whose fevonr 
it stands. 

For the respondent it is contended that Gopi Nath himself 
tjould not have recovered possession of the property without 
suing to set aside the deed of sale and therefore the appellant, 
his heir is equally precluded. Whatever difficulties Gropi NaA 
.might have experienced as the consequence of his own fraudu- 
lent act it does not appear to me to follow that this act should 
deprive his heirs of their legitimate rights. I consider that 
the Calcutta rulings quoted above are strongly in favour of 
the appellant. 

I allow his appeal and decree his claim with costs in all 
Courts. 



XI) I. h. R., 23 CaL 460. 



(3) I. L. B., 30 CaL 488{». 43S. 
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SECOND CIVIL APPEAL, No. 509 OF 1903.* 



Before Mr. Scott and Mr. Chamier^ 



SoHAN Lal (Plamfif) t. Baldko Fershad and others jg^j^. 
{Defendants). Dec. 23. 



Oudh Civil Courts Act, Section 18 clause (5) — Jurisdiction of 
a Subordinate Judye empowered to try appeals^ ai regards appeals 
preferred to his predecessor under Government Notification issued 
in his time — Appeal^ disposal of by Subordinate Judge — Receipt ■ 
of money not purporting to extinguish mortgage^ebt, registration' 
of. 



A ootificationidlAted SOth December 1900 and issued under pection 18 ctaas^ 
(3) of the Oudh Ciyil Conrts Act proYided that appeals from decrees and^ 
orders of the Mansif of Kheri should be (1) preferred to, and (2) heard and> 
decided by jR, Subordinate Judge of Kheri. The same powers were conferred: 
on his successor J9 b j a Notification dated 29th March 190K 

Jleld^ per Scott, J, C, that power to* hear and decide appeals conferred 
on B under •the Notification of 29th March 1901 included the power to hear and' 
try and dispose of appeals preferred to his predecessors. 

Held, per Oiamier, A, J. C, that when an appeal has beeft rfghtly pre«^' 
ferred to the Court of Subordinate Judge, the Subordinate Judge presiding itk 
that Court is bound to dispose of it whether it was preferred under a Noti-^; 
fication issued in his own time or under a Kotification issued in the time of any 
of his predecessors. 

The appellant brought asuft to recoTcr a ecrtafn sum of money alleged 
to be due oil a mortgage executed by the respondents to secure the payment of 
Bs. 300 with interest &c., kc. The respondents denied that anything was due 
to the appellant on the mortgage and produced a receipt for Rs. 300 simply foE- 
the purpose of proving the payment of that sum. 

Held, per Seott, J, C, that as the receipt did not purport to extinguish 
the mortgage and was not relied on for any other purpose than to prove the 
payment of a certain sum of money, it did not require to be registered. 



* Against the decree of Pandit Bakht Narain, Subordinate Judge, Eberi^- 
dated the 26th August 1901,^ upholding the decree of M. Mohammad Ismail, 
Mfintif, Kberi, dated 16tb December, 1900. 
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For Appellant.— M. Mohammad Nadm, 
For Respondent No. 1. — B. Basdeo LaU 

Scott, J. C. — ^Thi& appeal has been referred ta a Bench of 
two Judges because it is contended for the appellant that the 
Subordinate Judge had no jurisdiction to try the appeal from 
the decree passed by the Munsif of Kheri. 

Appeals from Munsifs in Oudh are provided for by sections 
18 and 19 of the Oudh Civil Courts Act. By section 18 (2) an 
appeal from a decree or order of a Munsif, when an appeal is 
allowed by law, shall lie to the District Judge, but by the 3rd 
danse of £h9 same section the Judicial Commissioner may from 
time to time, with the previous sanction of the Local Gk)vern- 
ment, direct by notification in the Official Oazette that appeals 
from alt or any of the decrees or orders of any Munsif shall be 
preferred to such Subordinate Judge as may be mentioned in 
the notification and the appeals shall be preferred accordingly. 
Section 19 provides that every District Judge may from time to 
time, subject to the orders of the Judicial Commissioner, refer 
to any Subordinate .Judge under his control any appeals 
pending before him from the decrees and orders of Munsifs; 
and such Subordinate Judge shall hear and dispose .of such 
appeals accordingly. The District Judge is also empowered to 
withdraw any appeals so referred and hear and dispose of 
appeals so withdrawn. Under section 25, Civil Procedure Code, 
be may also transfer any appeal pending in a Court subordi- 
nate to him and try it himself or transfer it for trial to any 
such subordinate court competent to try the same in respect of 
its nature and the amount or nature of its subject matter. 

On the 31st December, 1900, a notification under section 
18 (j() of the Oudh Civil Courts Act was issued directing that 
appeals from all decrees and orders of the Munsif of Kheri 
i^QUld be preferred to Babu Bam Pershad, officiating Sub- 
ordinate Judge while acting as Subordinate Judge of Kheri, 
-and the appeal from the decree passed by the Munsif of 
Kheri in the present case was preferred to him on tie 26th 
January, 1901. It remained undisposed of when, on the 28tfa 
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February, 1901, he was succeeded, as Suhardinato Judge of 
Ehen, by Pandit Bakht Narain. On the 29th March, 1901 a 
Botifioation under section 18 (3) of the Oudh Civil Courts Act 
was issued directing that appeals from the decrees and orders of 
the Munsif of Eberi should be preferred to Pandit Bakht 
Narain. By the notification of the Slat December, 1900, Babu 
Bam Pershad was empowered (1) to receive all appeals from 
the decrees and orders of the Munsif of Eheri and (2) to hear 
and try them. By the notification of the 29th March, 1901, 
similar powers were conferred on Pandit Bakht Narain. 

For the appellant it is contended that although Pandit 
Bakht Narain, while Subordinate Judge of Kheri, could hare 
received and^tried the appeal, had it been preferred to him, he 
had no authority to hear and try it as it was preferred to his 
predecessor. As stated above, the notifications conferred on 
Babu Ram Pershad and Pandit Bakht Narain, two separate 
and distinct powers, viz.^ (1); that of receiving appeals from the 
decrees and orders of the Munsif^ and (2) that of hearing and 
^T^ng them. Under the latter power Pandit Bakht Narain 
had, in my opinion, jurisdiction to try the appeal in this case 
which was preferred to Babu Bam Pershad under the former. 

The suit was instituted by the appellant to recover 
Rb. 1,710-7 alleged to be doe on a mortgage of a house and shop 
execnted by the respondent, Baldeo Pershad, on tb^ 28tb August, 
1885, to secure the payment of Bs. 300 with interest at tbe 
rate of Bs. 1-4-0 per cent, per men$emj to be paid every six 
moBtbsand to be added to the principal and to bear interest at the 
same jrate, if not so paid. The defendants denied that anything 
was due to the plaintiff on the mortgage and both tiie lower 
Courts have found that the interest which 94hounted to Bs. 45 
a year was paid out of Bs. 43 a yeiM^, the reftt of a housie, which 
admittedly the plaiptiff lei^d from B^Uleo Pershad at that 
nUe^wd pwflttWtP lof Bp. i a ye^r uptp the ?Sth Itfarqh, 
1893, when P^deo Persbad p^id otl the principal by piortgag- 
iog the house and-^hop to Pu;rwan W for Rs. 300 at a lower 
r^te of interest. 
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In appeal it is contended that the lower Courts should not 
have admitted in evidence a receipt for the Rs. 300 as it was 
not registered and that the Fact that the appellant signed the 
mortgage-deed in favoar of Purwan Lai as a witness is not 
evidence that his mortgage-debt was discharged. The other 
grounds taken in the memorandum of appeal were not pressed 
or referred to at the hearing. As to the first of these grounds 
the receipt did not purport to extinguish the mortgage and 
moreover was not relied on or used by the lower appellate 
Court for any other purpose than to prove the payment of the 
Bs. 300 by the defendant, which was in fact admitted by the 
plain tifE. Such a receipt does not require to be registered. The 
only issue in the suit was whether the interest had been paid up 
to the 28th March, 1893, and the question whether the plaintiflf 
signed the mortgage in favour of Purwan Jjal was apparently 
decided solely because he denied that he had signed it The 
fact that he did sign was not evidence and was not used as 
evidence to prove that the interest had been paid. 

I would dismiss the appeal with costs. 

Chamibr, a. J. C. — ^The notification of December 3 1st 1900 
provided that appeals from decrees and orders of the MuneiF 
of Kheri should be preferred to Babu Ram Pershad while act-^ 
ing as Subordinate Judge of Kheri and the appeal in th« present 
case was preferred to him accordingly. Babu Bam Pershad 
had ceased to be Subordinate Judge of Kheri when the appeal 
came on for hearing. His successor Pandit Bakht Naraia. 
declined to hear the appeal till, as he said, he received bis 
'^ appellate powers.'' He heard the appeal after the issue of the 
notification of March 29th 1901. 

There is a noticeable difference between the language used 
in the second part of section 17 of the Oudh Civil Courts Act 
and the language used in sub-section 3 of section 18 of the same 
Act. Section 17 requires that the Munsif or Subordinate Judge- 
on whom enhanced powers are conferred shall be nftmed iu' the 
Botification, but section 18 (3) provides that the Judicial Com- 
missioner may from time to time with the previous sanction of 
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the Local Governiiiont, direct, by notification in the Official 
Gazette that appeals from all or any of the decrees or orders of 
any Munsif shall be preferred to such Suborditiate Judge as may 
he mentioned. A notification under this section should direct that 

appeals from decrees or orders of the Mansif of shall 

be preferred to the Subordinate Judge of . This sub-section 

does not like section 19 provide that such Subordinate Judge shall 
hear and dispose of such appeals but merely provides that the 
appeals referred to in the notification shall thereupon be preferred 
accordingly. Notwithstanding the difference in language I con- 
sider thfit the intention oE the Legislature must have been that 
the Subordinate Judge to whom appeals were preferred under 
the notification should hear and dispose of them. Upon this 
point I agree with my learned colleague, but I do not think that 
Pandit Bakht Narain was entitled to dispose of the appeal in 
the present case by reason of the notification of March 29 th 
which directed that appeals from all the decrees or orders of 
the Mansif of Kheri should be preferred to him. In my opinion 
Pandit Bakht Narain could have disposed of the appeal even if 
the notification of March 29th had never been issued. That 
he could have done so if the notification of December 31st 1900 
had been in proper form I have no doubt. The difficulty is in 
my opinion caused by the form of the notification of December 
Slst. On the whole however I think that the notification should 
be treated as if the name and description of Babn Bam Pershad 
had not appeared in it, i. ^., as if it had directed that the appeals 
should be preferred to the Subordinate Judge of Eheri. Once 
this conclusion is reached the rest seems to be clear. The appeal 
was part of the work of the Court when Pandit Bakht Narain 
took charge and in my opinion he was competent to dispose of it. 
The same sort of question might arise under section 19, in the 
case of an appeal referred to a Subordinate Judge. So far 
as I know a Subordinate Judge has always been considered 
competent to dispose of appeals transferred to bis Court 
under section 19 in the time of any of his predecessors. In 
my opinion the power of a Subordinate Judge to dispose of 
appeals transferred to his Court under section 19 is the 
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as his power to dispose of appeals preferred to his 
Hiider section 18. The crucial qaesiion in the present 
I, was the appeal rightly preferred to the Coart of the 
iinate Jodge of Kberi ? If so the Subordinate Judge pre- 
in that Court was bound to dispose of it, whether it was 
red under a notificati<Hi issued in his own time or under a 
ation issued in the time of any of his predecessorj. It is 
sputed that the appeal in this case was rightly preferred 
Court of the Subordinate Judge of Kheri therefore for 
isons which I have given I hold that Pandit Bakht Naraiu 
risdiction to try it. 

pon the merits I entirely agree with my learned colleague 
would dismiss the appeal with costs. 
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SECOND CIVIL APPEAL, No. 402 OF 1903. * 



Before Mr. Wells. 



Bbni Pbrbhad {Plainiiff) v. Sahai Lal and others {Defend-- 1904. 
<in^). July 28. 



Certified copy of a registered deedy admissibility of to prove 
existence^ condition^ and contents of the otnginal — Evidence Act^ 
4. 65 y cl. (e) — PMic document — Registration Acty s, 57. 



Held ihAt a, mortgage*deed registered- according to law is under sectioOL 
71 claoflc (2) of the ladian Eridence Act a public docum^t and its existence 
and condition or contents may under Section 65 (e) of the said Act read 
^ith section 67 of the Registration Act be proved by a certified copy. 



For Appellant. — Mr. A. P. Sen. 
Fob Rbspondrmt No. 6. — B. Puitoo LaL 

Wells, 0. J. C. — In this case the plaintiff sued to recover 
Rs. 1,310 by sale of the property under a registered mortgage7 
deed executed by one Hira Lal on December 12th, 1887, for 
Rs 400. The case was defended by Thakur Jawahir Singh 
and Bam Dayal defendants 5 and 6, Ram Dayal being the 
auction-purchaser when the property was brought to sale by 
Jawahir Singh. In their written statements Jawahir Singh 
said he did not know anything about the mortgage and Ran^ 
Dayal admitted that it had been executed as alleged and 
neither of them disputed the terms of the deed as stated. 
The suit was defended on various grounds, but as far as I 
can see the fact of plaintiff's mortgage or its genuineness was 
never denied. The Subordinate Judge, however, fixed the 
wholly unnecessary issue whether the mortgage-deed of Decem- 
ber 12th was genuine and on this he found against the plaintiff 

* Against the decree of B. Lindsay Esq., District Judge, Sitapnr, dated 
30th June 1903 affirming the decree of Baba Grish Chander Bose, Subordinate 
Judge, Sitapur, date^ 27t^ August 1902. 
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because the plaintiff had not prodnccd the original mortgage- 
deed, but only a certified copy obtained from the Registration 
Department, and had failed to acconnt for the non-production of 
the original. 

The learned District Judge supported ibis decision holding 
that under the provisions of s. 65 of the Indian Evidence Act and 
s. 57 of the Registration Act, the mortgage could not have been 
proved by the certified copy from the Registration Department. 
The learned Judge observes: — " Section 57 of the Registration 
"Act merely provides that a certified copy of a registered 
^' document shall be admissible to prove the contents of the 
" original, which means, I take it, that the copy is admissible 
*' when once it has been decided that secondary evidence of the 
"contents of a document may be given. Section 57 does not in 
*^ my opinion lay down that a certified copy is a document which 
^' may be given in evidence witJiout any other evidence to in- 
" troduce it."" 

I think that the Courts below were wrong in dealing with 
this case. In the first place the defendants never put the plain- 
tifE to the proof of the mortgage at all. Their defence was on 
other grounds and the plaintiff was not liable to fail even if he 
produced neither the original nor a copy of the mortgage-deed. 
Section 65 of the Indian Evidence Act provides that second- 
ary evidence of the contents of a document, i. «. a certified 
copy of the document may be given in various caees. The third 
case, clause (c), is when the original has been destroyed or lost 
or the party cannot produce it. The 5th case is clause (^), when 
the original is a public document within the meaning of s. 74, 
the 6th is clause (/) when the original is a document o f which a 
certified copy is permitted by any law in force in British India 
to be given in evidence. The proof of a document by secondary 
evidence under clauses («) and (/} is not made dependent on 
the proof of the circumstances detailed in clause (c). A mort- 
gage-deed which has been- registered according to law, hafi, 
under s. 74 clause (2) of the Evidence Act, become a public docu- 
ment, and its esistonoe, condition, or contents may under s. 65 
(e) bo proved by secondary evidence t. e^ by a certified copy. 
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In s. 57 of tho Registration Act I find no such qnalification Beni Pershad 
as baa been beld by tbe District Judge. This section clearly Sahad Ltd 
provides thafc a copy given thereunder shall be admissible to 
prove the contents of the original document, and this permission 
is, in my opinion, sufficient to bring such copies within the 
limits of s. 65 cl. (f) of the Evidence Act. 

It appears to me that it is one of the special advantages 
arising from the registration of documents that any one desir- 
ous of proving the contents of the original is exempted from 
proving the circumstances detailed in s. 65 (a), (fe), or (c) of 
the Indian Evidence Act ; and the Legislature intended that, for 
the purposes of proving the existence or contents of a. document, 
but not of course by whom it was executed or attested (which 
would depend on proof of signatures etc..)y a certified copy from 
the Registration Department should be as good as tbe original. 

In these views I allow the appeal and, as the suit has been 
disposed of on a preliminary point, setting aside the decisions 
of the Courts below I remand the case under s. 562, Civil Pro- 
cedure Code for decision on its merits to the Court of the 
Subordinate Judge. A certificate for the refund of stamp on 
the memorandum of appeal to the District Judge should be 
given by him. The ordinary certificate will be given by this 
Court. The other costs of appeal in both Courts will be borne 
by the respondents. 
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SECOND CIVIL APPEAL, No. 104 OF 1904. * 



Be/ore Mr. Wells. 



Najju Khan and another (Plaintifs) tr. Rax Bali and 
lers (Defendants). 



Redemption of first mortgage when first mortgagee has par- 
ised equity of redemption — Second mortgagee bringing propertt^ 
sale without offering to redeem firsV/nwrtgage — Mortgage, 



The firdt mortgagee bought the equity of redemption of the property mort- 
ed to him. Subsequently when the plaint i£E, a transferee of the second 
'tgagee, applied for mutation of names in his faTour, the first mortgagee ob- 
ed that his mortgage should be redeemed first. 

HM^ that the rights of the first mortgagee did not merge' into those of tbc 
'tgagor by purchase of the eqoity of redemption and that he was entitled 
lave his mortgage redeemed, 

Held^ that the second mortgagee is not bound to offer to redeem the first 
tgage before bringing the property to sale. 

\^Maia Din Ktuodhan y. Kazim Htuain (1> dissented from and lU^a Azivt 
Khan V. Mir MofMmed Husain (2) referred to.] 



R Appellants. — Mr. E. Manuel and M, Kurhan Ali. 

R B.BSP0NDENT8. — B. Basudeo Lai and M. Mohammad Nasim. 

Wells, 0. J. 0. — ^The material facts of this case are that 
October l&t 1880, Mohammad Abid, Talnqdar of Parai mort- 
ged one of bis villages Barela, now in suit, to Lachhmi Narain 
i Bhaddu MaL Then on May 14, 1881, be mortgaged it to 
) defendant-respondent iRambali for Rs. 5,000 and on Novem- 
r 5th 1887, mortgaged his entire taluqa, inclading Barela, to 
ii/irab Sadik Ali Khan and Jafar AH Khan. After his death 
3se Nawabs sued his son for possession or for sale of the village 

♦ A[/aiTist the decreo of C. H. Rol^erta Esq., District Judge, Fyzabad, dated 
h March 19a4, confirming the decree of Babn Kali Prasanno gfuha SuU 
inate Judge, Bara Banki, dated 30th August 1902. 
CI) 1. L. K., 13 All. 432 (2) I 0, C, 105 
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making Rambali a party. JThe suit terminated in a compromise, 
to which Rambali was no parly, by which the Nawabs might 
take possession of the property in execution of the decree if * 
certain instalments were not paid. 

In 1893 the Nawabs applied for execution of this decree 
and got possession, Rambali's objection bein^ dismissed, it 
being held that his rights were not afiEected as he was not 
a party to the decree. 

In 1894 the Nawabs redeemed the first mortgage of 
Lacbmi Narain and Bhaddn Mai. 

In 1895 in execution of a simple money decree, one Gur- 
dayal put up the equity of redemption of the property for sale* 
It was purchased by one Bikramjit, brother of Bambali, and it 
appears to be admitted that this was Rambali's purchase. 

In 1887 the Nawabs partitioned Barela and Sadik Ali Ehan 
sold his half share to Rambali. Jafar Ali sold a half share to the 
plaintiffs and on their applying for mutation of names Kambali 
successfully objected that unless his mortgage was redeemed 
mutation could not be allowed. Hence the present suit was 
brought for redemption of the whole village on payment of 
Bs. 5,000, or half of it on payment of Rs. 2,500. 

The Subordinate Judge dismissed the suit. 

The learned District Judge confirmed the decision holding 
that as the Nawabs compromised their suit with their mortga* 
gor's son without making Rambali a party they gaye vp their 
position as second mortgagees and accepted in place a money 
decree against that property (sic). The Judge further held that 
as Bambali through Bikramajit had acquired the equity of 
redemption in 1895 his rights as a mortgagee had become 
merged in those of the mortgagors. 

I will first deal with the learned Judge's second ground for 
dismissing the suit. He evidently had in his mind section 101 
of the Transfer of Property Act and seems to have thought that 
Bambali's mortgage was extinguished by his purchase of the 
equity of redemption. But section 101 provides that the mortgage 



Najju Khait 
and another 



Ram Bali 
and others. 



Digitized by VjOOQIC 



333 



THE OUO5 CASES. 



[Vol. VI!. 



Kajja Khan 

aud another 

f. 

Ram Bali 

and othera. 



will not be extinguished if the ine^nbrancer declares by ex- 
press words or necessary implication that it should continae to 
exist or sach continaance would be (or his benefit The 
learned pleader for the appellants says ihat there is evidence^ 
which the Judge has not considered, showing that Rambali 
intended that the mortgage should oontinae to subsist. It U 
not necessary, however, to consider any evidenee on this point 
beyond the fact that, when in 1898, the plaintUb applied for 
mutation of names, Rambali objected that his morlgage mast 
be redeemed. This was a clear indication that he intended it 
to subsist and that he, at that time at any rate, considered it for 
his advantage that it should subsist. It cannot therefore be 
held to have merged and become irredeemable in consequence 
of the purchase of the equity of redemption by Bikri^majit 
three years before. 

I now come to the effect of the compromise upon which 
the learned Judge has dismissed the appellants' claims. He 
appears to have considered that the Nawabs could not have 
brought the property to sale without having offered to redeem 
the prior mortgage and that, as they did, they were no longer iQ 
a position to redeem that mortgage. In Mata Din Kasodham. 
v. Kazim Husain (1) the Allahabad High Court has, no doubt 
held that the second mortgagee cannot bring the property to 
sale without first redeeming the first mortgage bat that view 
has been dissented from by a Bench of this Court in R<ya Azun 
Alt Khan v. Mir Mohamed Htuain (2). I am not aware of nor 
have I been referred to any rule of law by which in such a 
ease as the present, the second mortgagee is debarred from 
suing to redeem die first mortgage. The mere fact that the 
Nawabs settled their case with their mortgagor by means of 
a compromise without making Bambali a party to it does not 
seem to me to affect the position of affairs at all, unless they 
were bound to offer to^ redeem Rambali's mortgage before 
bringing the property to sale or taking possessi^m of it. And 
this, according to the ruling of this Court qnqteii above, they 



(10 I. L. B., 18 AIL, 488. 
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were not obliged to do. If they got a decree for sale after Naiju Khan 
contest -and under a compromise they wonld have been entitled, t^. 

in view of this Court's ruling, to redeem the first mortgage, and and^others. 
it does not appear to me that the compromise should make any 
difference. I accordingly allow this appeal ; but as the 
respondents have purchased the share of ond of the Nawabs in 
Bareia I consider that the appellants should have the second 
oE the reliefs they seek viz,, that on payment of Rs. 2500 to the 
respondents they should be declared entitled to possession of 
half the village Bareia free from any charge of the respon- 
dents. Costs in proportion. 
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CRIMINAL APPLICATION, No. 173 OF 1904.* 



Be/ore Mr. Wells. 



BiDYA Dhar (Accused) v. Jagdish Pbrshad (Complainant). 



Criminal Revision — Code of Criminal Procedure^ ss. 435 and 
39 — Irregularities in proceedings — Jurisdiction of Magistrate— 
ode of Criminal Procedure^ s. 145 Clauses (1) and (3). 



In a criminal case it was contended that the Magistrate divested himself 
jurisdiction by not having in his order, made under section 145 (1), Criminal 
ocedore CodCi stated the grounds for his belief that there was likelj to be a 
2ach of the peace, and by not having under clause (3) of that section served a 
py on the applicant, ffeld^ that the matters referred to were mere irregulari- 
s in the proceedings and did not in the least affect the question of jurisdiction. 

[Makegh v. yarain (1) dissented from]. 



OR Applicant. — Mr. Fakhr-ud^een Hasan. 

OR Opposite Party. — Mr. E. Manuel. 

Wells, 0. J. C. — It is coDtended in this case that this Court 
lonid interEere with an order under Chapter XII of the 
riminal Procedure Code because the Magistrate had no 
irisdiction, having divested himself of jurisdiction bj not having 
his order made under section 145 (1) stated the grounds for 
s belief that there was likelj to be a breach of the peace and 
mot having under section 145 (3) served a copy on the appli- 
mt. 

Such a view, it is urged, was taken by the Calcutta 

igh Court in Mahesh v. Narain (1). I am not prepared 

agree with that ruling. The matters referred to are mere 

regularities in the proceedings. They do not in my opinion in 

* Against the order of E. P. Fawcett Esq., C. 8., Joint Magistrate, Gonda. 
^ 12th Julj i90i« 

(1) I. L. B., 27 Calc 911. 
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the least affect the qxiestion o£ jurisdiction. Even if the} 
I doubt if this Court could interfere in the face of the provi 
of section 435 (3), Civil Procedure Code. The High Courts 
interfered in such cases where they have held that then 
been no jurisdictioQ ; but this has been under the Charter 
20, 25 Victoria c. 104, wliich does not apply to this Cour 

The application is dismissed. 



Digitized by VjOOQIC 



y 



TilE OUDH CASES. [Vol. VII. 

SECOND CIVIL APPEAL, No. 448 OF 1903. * 



Before Mr, Wells, 

Maha Sinqh {Plaintiff) v, Bhooa and others {Defendants), 

Suit by a co^sharer for demolition of well constructed by a 
d person unth the consent of other co-sharers — Remedy of 
-consenting co-sharer against the person building vcith the 
ient of other co-sharers. 



When a co-sharer ha« constructecl a building or a well on land jointly 
Tging to him and other co-sharers without their consent, they are not 
Led to have the building or the well removed unless they can show material 
ge, or unljss they have taken measures in time to prevent construction of 
milding or the well; but their remedy is by partition. And the same 
iiple applies to the case of a person constructing a well on land jointly 
giog to several co-sharers some of whom do not assent to its oonstruction. 



For Appellant. — B. Basudeo Lai, 

For Rbspondbnts I and II. — Syed Wazir Hasan bolding 

brief of M. Mohammad Nasim, 

Wblls, 0. J. C. — The appellant in this case with 3 others 
> have not appealed, sued the respondents on the allegation 
b they were the owners of a plot of land, 2 bighas in extent, 
which the defendants had built a well without their consent. 
y accordingly sued for possession of the land by demolition 
he welL 

It appeared in the course of proceedings that the plot in 
was a bit of oomnK)n waste land belonging to 32 co-sharers, 
he neighbourhood of a hamlet occupied by the defendants, 
adjoining a road. Out of the 32 co-sharers, 16 bad per- 
bed the defendants to construct the well. According to the 
nt the construction was commenced in October 1901 ; the 
ellant took no steps to interfere with the construction at 
but brought this suit in March 1902. 

* Against the decree of A. Sabonadiere Esq., District Judge, fiardoi dated 
July 1903, modifying the decree of Babu Hem Ghunder Sen, Mooii^ 
labad, dated 20th April .1903. 
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The learned District Jadge has decided that the appellant Mafia Singh 



V. 



is not entitled to have the well destroyed, as the respondents Bhoga 
have done nothing which has converted the land to their exclu- 
sive use or that of the zemindars other than the appellant. 

It is urged in appeal that he has been influenced by con'^i- 
derations foreign to the case, and that be ought to have held 
that the construction of the well without the appellant's consent 
was an injury to his title. 

For the respondents I have been referred to the following 
authorities : Nocuri Lall Chukerhuity v. Bindabun Chunder 
Chukerbutty (1); Joy Chunder Rukhit v. Bipro Chum Rukhit (2); 
Paras Ram v. Sherjit (3) ; and Tilok v. Ramadhin (4:). 
The gist of all these authorities is that where a co-sharer has 
constructed a building on land jointly belonging to him and 
other co-sharers without their consent they are not entitled to 
have the building removed unless they can show material 
damage, or unless they have taken measures in time to prevent 
construction of the building. It was held that their remedy 
was by partition. 

I think the present case should be governed by the same- 
principles. There seems to have been no check offered to the 
constr action of the well by the appellant and he has suffered 
no material damage ; in fact he has obtained a material advan- 
tage, only he is too shortsighted to perceive it. The well benefits 
the hamlet occupied by bis tenantry and what conduces to their 
well-being must conduce to the benefit of his estate. If he is 
aggrieved at the well being constructed with the consent of 
other co-sharers and not with his own, it is open to him to 
seek a partition, in which the plot containing the well might 
be assigned to those co-sharers who had assented to its cons- 
truction. I am certainly not prepared to give him the relief 
he seeks in the demolition of the well, and I dismiss this appeal 
with costs in all Courts. 

(1 ) I. L. R., S Calc, 708. (2) I. L. R., 14 Calc, 236. 

(3) I. L. R., 9 AH., 661, (4) S. C. 270. 
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CRIMINAL APPLICATION, No. 194 OF 1904.» 



Before Mr. WelU. 



Nov 11 Meghu (Accused) v. King-Em1»bror (OppoHte Party,) 

Security to keep the peace after conviction on a summary 
trial — Imprisonment in default of furnishing security not a part 
of a iubstantive sentence — Ifonrappealable sentence — CAmiiud 
Procedure Code^ s. lOG-^AssauU^-^Indian Penal Code, s.323^ 



There is nothifig in the law which pK>hibits the making of an order nnder 
8. 106 of the Code of Criminal Proeedure after a conviction nnder a. 323, Indian 
Penal Code, on a summary trial, and the imprisonment to bo nndergonc in 
default of furnishing security is not a part of a substantive sentence. Tbe 
sentence not being in itself iappoalable docs not become so bccante tbe persoa 
Qonvicted has been ordered to find security to keep the peace* 



Fob Applicant — Mr. F, R. Bomanji. 

For Oppo8ITB Party — The Government Pleader. 

Wblls, 0. A. J, C— The applicant in this case was convicted 
under section 323, Indian Penal Code, for shoe-beating com- 
plainant, and sentenced to one month's imprisonment, and under 
section 106 of the Criminal Procedure Code called u|>on to fur- 
nish security to keep the peace for six months. 

The trial was summary, and the Sessions Judge rejected 
an application for revision. 

In this Court counsel for applicant contends that a convic- 
tion under section 323, Indian Penal Code, is not a conviction 
for assault or a breach of the peace justifying an order under 
section 106, Criminal Procedure Code, and that such an order 
should not bo passed in a summary trial as it may involve a 
person undergoing more than 3 months' imprisonment. 

* For revision of the order of C. H. Roberts Esq., Sessions Judge, FjEibad, 
dated 1 5th October 1904, upholding the order of Kasi Aziz-nd-deen* Abraad, 
Bepufy Magistrate, Fysabad, dated lOtb Ogtober 1904. 
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I cannot accept either of these contentions. Causing hurt Megha 
intentionally implies an assault and a breach of the peace, and King- 
it would be too preposterous to hold that a person may be bound °*P«^^or- 
over under section 106, Criminal Procedure Code, who has 
assaulted another by giving him a slight slap on the face 
which did not cause any real hurt but cannot be bound 
over after inflicting a severe beating which did cause hurt. 
There is nothing in the law which prohibits the making of 
an order under section 106 after a conviction on a summary 
trial, and the imprisonment to be undergone in default of 
famishing a security is not a part of a substantive sentence. 
The sentence, not being in itself appealable does not become 
so because the person convicted has been ordered to find 
security to keep the peac0. 

In my opinion the Magistrate after passing sentence in a 
summary trial was competent to demand security to keep the 
peace. This was the view of the Allahabad High Court in Queen 
Empress v. Lachman (1), and Counsel for the applicant has 
not been able to cite any decision in support of his contrary 
contention. 

I dismiss this applioation for revision. 
(1) W. N. 1886, 181. 
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RENT APPEAL, No. 31 OF 1904. * 



Before Mr. Chamier, 



1904 

May 19. Sheikh Talib Ali (Defendant) v. Basant Rae and 

another (Plaintiffi). 



Svit for rent of land occupied without consent of landlord"^ 
Question of title — Jurisdiction of Revenue Court as to question of 
title raised in a rent suit — Oudh Rent Act^ s. 127 — Entries in 
Government record not conclusive proof of title. 



It is the daty of a Reyenue Court in Oadh to decide everj qaestion raised 
in a rent soit an adjudication on which is necessary for the decision of the 
suit, although its decision may not be l^inding upon the parties in the CiTil 
Court. 



For Appellant. — Mirza Mohammad Fasih. 
For Respondents. — B. Har DayaL 

Chamibr, a. J. C. — ^This was a snit nnder section 127 of 
the Oudh Rent Act. The Assistant Collector in the first instaqce 
passed a decree in favour of the plaintifEs. On appeal 
Mr. Denman pointed out that as the defendant denied the title of 
the plaintiffs it was necessary for the plaintiffs to prove that 
title, for only a landlord can maintain a suit under section 
127, The suit was remanded. Parenthetically I may remark 
that issues should have been remitted under section 566 of the 
Code of Civil Procedure as the first Court did not dispose o! 
the suit upon a preliminary point However, on remand the 
first Court found that the title of the plaintiffs was proved, and 
again passed a decree against the defendant. On appeal the 
Additional Judge agreed with the first Court that the defendant 

* Against the decree of W. F. Rirton Esq^ Additional Jadge, Lucknow, 
dated 17th December 190S modifying the decree of M. Barkat-ullah, Deputy 
Collector, Lucknow, daded Mth July 1501. 
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was proved to have taken possession o£ the land forcibly, Sbeikh Talib 
and he made the following remarks upon the question of title : — r. 

'' As the suit was one filed on a six annas Court-fee stamp and another. 
" it seems to me a pity that the parties were not directed tcf^^ 
" file a regular suit in a Civil Court to determine the question 
^' of title, and it is not too late for the parties to do this, for 
'^ although half a day of my time has been wasted hearing 
*^ arguments as to title I consider the evidence is too slender 
*' to settle this satisfactorily, much of the evidence being very 
" contradictory." The learned Judge was in error in supposing 
that a Revenue Court in Gudh is not bound to decide a question 
of proprietary title necessary for the disposal of a rent suit. 
Mr. Burkitt's decision in Rent Act Ruling No. 59 dated March 
1891 has been followed in a large number of cases ; and it is 
now quite settled that it is the duty of a Revenue Court in 
Oudh to decide every question raised in a rent suit an adjudi- 
cation on which is necessary for the decision of the suit ; 
although its decision may not be binding upon the parties in 
Civil Court. ^ ♦ ♦^ ♦♦♦♦**♦ ♦ 
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SECOND CIVIL APPEAL, No. 273 OF 1904.» 



Before Mr. ChamUr. 



1904 MusAMMAT Nazib Sahiba (Defendant) v. SitabaKhanam 

Nov. 3. (Plaintiff). 



Reffistration Act, s. 50 — Pri&nty of mortgage executed 
mbsequent to^ over deed of gift execvted prior to passing of 
Registration Act. 



Section 50 of the Regietratlon Act ought not to be construed with rctrofl- 
pective effect so as to disturb titles acquired at a time when there was no Inw 
of registration in toxoQ in the Province. It was KM, therefore, that a 
mortgage-dcod executed and registered in 1892 could not be allowed to 
prevail against an unregistered deed of gift executed in 1865 before the passiog 
of the Registration Act. 



For . Appbllant— M. Mohammad Nasim and M. Zahur 
Ahmad. • 

Fob Respondent. — Shiekh AH Abbas ixniiL M. Wazir Hasan. 
Chamier, a. J. C. — In this case the plaintifE's husband 
Abid Ali, mortgaged the house in suit to the defendant in 1892. 
The defendant obtained a decree for sale upon the mortgage 
and the plaintifiE brought this suit for a declaration that Abid 
Ali had no right to mortgage the house to the defendant in- 
asmuch as he had transferred it to her by a deed of gift dated 
August 17th, 1865. The learned Judge has found that the deed 
of gift relied upon by the plaintifiE is genuine, that she has been 
in possession of the house since her marriage and that the 
deed of mortgage to the defendant although registered does not 
take effect against the deed of gift which was not registered. 

In appeal to this Court three points have been pressed. 
First that no such possession as is required by the Muhammedan 

* Against the decree of H. D. Griffin Esq., District Judge, Lucknow, dated 
30th May 1904, reversing the decree of Pandit Soraj Narain^ Subordinate Judge, 
Lucknow, doted 6th August 1903. 
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Law passed ta the plaintiff nrider tHe deed of gift* Secondly 
tliat the defendant is entitled to* protection nnder s. 41 of the 
Transfer of Property Act and thirdly that nnder s. 50 of the 
Registration Act of 1877 the deed of mortgage takes effect 
against the unregistered deed of gift. I decline to considei* 
the first point as it is not taken in the grounds of appeal and 
was not taken in this form in the Courts below. As to the 
second point it is sufficient to say that the plaintiff was living 
in the house with her husband and there is nothing to sboW 
that he was with her consent the ostensible owner of the house4 
Moreover the learned judge has found that the plaintiff was not 
aware of the execution of the deed of mortgage by her husbands 
With regard to the third point it is contended that the case 
comes within section 50 of the Registration Act. At first sight 
it seems to come within this section but in my opinion the 
section ought not to be construed with retrospective effect so 
as to disturb titles acquired at a time when there was no law of 
registration in force in the Province. Some rules were made 
by the Judicial Commissioner but they had not the force of law. 
There are cases in which it has been held that a document regis- 
tered under the Act of 1877 takes priority over a document 
which might have been but was not registered under the Act 
of 1864 or the Act of 1871 but those cases are distinguishable 
from the present case, for both the Act of 1864 and the Act of 
1871 contained a provision giving priority to registered docu- 
ments over other documents which might have been but were 
'not registered see Kota Mvthanna Chetti v. Aliheg Saheh (1 j. 
But except in one case it has never been held so far as I 
know that a document registered under the Act of 1864 or that 
of 1871 or that of 1877 takes priority over a document which 
was executed before the passing of the first of those Acts. The 
one case to the contrary is that of Soodharam Bhuttacharjee t« 
Odhoy Chunder Bundopadhya (2), but there the circumsianceA 
were peculiar. There was a conflict between an unregistered 
mortgage of 1859 and a registered sale-deed of 1867 followed 
immediately by possession. From the judgment it seems thai 



Nastr SahilM 

V, 

Sitara 



(1) I. L. R»6Mad., 174. 



(2) 10B.L.Bm360 
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Muflaimnftt the Court attached tnnob impottance to the £act that the pnr- 
jKasir Sahiba ^ 

V. chaser had obtained possession under his deed and had held it 

itkL^!?]!!!. ^P ^ ^ ^^^^ 0^ ^^^' I^ seems to me that there is a clear 
distinction between giving priority to registered deeds 0T9r 
deeds execnted at a time when the law declared that registra- 
tion conferred priority and giving priority to registered deeds 
over deeds executed at a time when no such law was in force. 
The anthorities I think support me in holding as I do that the 
defendant's mortgage in the present case cannot be allowed to 
prevail against the deed of gift in favour of the plaintiff. I 
dismiss the appeal with costs. 
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SECOND CIVIL APPEAL, No. 3»1 OF 1903.* 



Before Mr. Chamier. 



MusAiOtAT Basanti {Plaintiff) v. Badri {Defendatd). 1904. 
Mat 33« 

RevietOh^Admission of application for review^ objection taken 
tOy in appeal — Terms of the order admiUing the review^ discretion 
of Court as to— Irregular procedure in hearing case in review^ 
power of appellate Court in dealing with — Code of Civil 
Procedure^ ss. 623 and 626 — Court-fee^ how calculated when 
appellant seeks to escape payment of a sum decreed against him 
and to recover a sum from respondent. 



When tb« admiMion of an application for reyiew of judgment is not 
challenged on any of the gronnds stated in s* 626 of the Code of Civil Procedure,, 
it cannot be challenged in appeal at all. 

A Jadge who hears the case in review is not bonnd by the terms of the 
order admitting the review whether the order was passed by himself or by 
another Judge, and if the procedure adopted by him in hearing the case ia 
review is irregular it is the duty of the appellate Court on appeal to decide the 
case upon its merits. 

[Bha^toamdeen Doobey y, Myna Bass (1) Saindl Ranehhod y. Bullahk 
Drarka (2); Tkaeoor Protad y. Baluek Bam (3) and Hurhatu Sahye y. 
Thakoor Punkad (4) followed]. 

When an appellant in his memorandum of appeal seeks to escape payment 
of a sum decreed against him and also to recover from the respondent a sum/ 
named therein the Court-fee should be calonlated on tho sum decreed against 
him plus the sum sought to be recovered. 



Fob Appbllant. — ^The Hon'ble BaJm Sri Ram. 

Fob Bbspondbnt. — Mr. Jacob. 

Ghamibb, a. J. 0. — ^This was a suit for redemption of a 

* Against the decree of B. Lindsay Esq., District Judge, Sitapur, dated 10th 
June 1903 upholding the decree of Babu Bam Prasad, Subordinate Judge, Kheri, 
dated 30th June 1902. 

O) 11 Moo. I. A. 467. (2) 10 Boi^ H. C Bep. 860. 

C3> 12C.L.B.64. (4) I. L. B., 9 CaL, 209. 
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r. 

Badri. 



share* in a village mortgaged by the plaiatiff to the 
defendant by two deeds dated September 23rd 1886 and 
November 25th 1890. The Subordinate Judge (Babu Grish 
Chandra Bose) decided that the pkinti£E was entitled to 
redeem on payment of Rs. 1639-9-10^ on account of the 
first deed and the principal and interest due on the second 
deed. The decree which he signed did not agree with hii 
judgment but this is not now material. Both parties applied 
for a review of the judgment and notices were issued by 
Babu Grish Chandra Bose. The applications came on for hearing 
after that officer had left the Court and were disposed of by 
Pandit Bakht Narain who wrote, " As there is an error in the 
*' account made by the Court therefore review is accepted ^ 

*' so far only as the settlement of account is concerned 

" No separate order is required for the review filed by the 
" defendant as whole account of the mortgaged property will 
** be made. Case for May 11th next.'* 

Before Pandit Bakht Narain could take up the case again 
ho left the Court and was succeeded by Babu Ram Prasad 
who held that the order passed by Pandit Bakht Narain entitled 
him to -go into all matters relating to the accounts and he 
proceeded, practically, to retry the whole case, acting upon 
evidence which Babu Grish Chandra Bose had rejected, pre- 
paring a new account upon an entirely new basis and so forth. 

He found that nothing was due from the plaintiff to 
the defendant but on the contrary a sum of Rs. 986-3-6 was 
due from the defendant to the plaintiff and a decree was passed 
to that effect. The defendant appealed to the District Judge 
upon eleven grounds of whicii some challenged the admission 
of the plaintiff's application for review and of the proceedings 
held thereon and others related to the way in which the accounts 
had been mad^ up. 

The learned District Judge held, and I think quite rightly, 
that as the admission of the plaintiff's application for review 
was not challenged on any of the grounds stated in section 626 
of the Oo<le of Civil Procedure it could not be challenged in 
appeal at all. 
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Tlie learned Judge then went on to hold that Babu Ram ^^^^^^ 
Prasad was bonnd by the order admitting the review but had 
travelled tar beyond it and had practically retried the case. I 
think that it is beyond question that Babu Ram Prasad went 
much farther than Pandit Bakht Narain intended. I will deal 
presently with the question whether Babu Ram Prasad was 
right or wrong in re-opening the whole case. 

The learned District Judge then took up the two applica^ 
tions for review, dealt with tlie grounds taken in them one by 
one and found that not one of them was a proper ground for 
a review of judgment. This part of the learned Judge's judg- 
ment conclades with these words, ^^this being so I am of opinion 
^ that the Court below confining itself to the investigation of 
" matters raised by the parties in their applications for review^ 
" matters to which its enquiry was limited on a proper construe* 
'^ tion of the orders of Pandit Bakht Narain should have found 
" that the account as prepared by Babu Grish Chandra Bose 
'' was correct and ought to stand.'' He then accepted the defen-^ 
dant's appeal and restored the first decree. 

The plaintiEE appeals upon nine grounds which may bef 
reduced to three, namely (1) that the learned Judge has mis- 
construed Pandit Bakht Narain's order (2) that whatever the 
meaning of that order was Babu Ram Prasad had power to go 
into the whole case and (3) that even if Babu Ram Prasad had 
not such power and even if the grounds taken in the plaintifiE's 
application for review were not admissible as grounds for 
review the learned District Judge should have dealt with the 
case on its merits on the record as it stood before the applica- 
tions for review were admitted. 

I have already expressed my opinion upon the first of these 
grounds. The second ground raises the question whether a 
Judge who hears a case in review is bonnd by the terms of 
the order admitting the review. There are several cases which 
favour the view that the Judge is not so bound — see Bhagwandeen 
Doobey v. Myna Baee (1) a ease under section 378 of the Code 
(1) U Hoo. I.A., p. 487 at p. 4*8. ~- ■ - • ~^ 
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M^jwaat of 1859 which does not differ materially from section 626 of 
V. the present Code except that the latter requires the Judge to 

®**^' State his reasons for allowing the application (as to which 
see Indian Law Reports 27 Calcatta 333, P. C.) Sainal 
Ranchhod v. JDullabh Dvarka (1) Thacoor Prasad v. Baluck 
Ram (2), and Hurhans Sahye v. Thakoor Purshad (3). The 
only case in which. a definite opinion to the contrary has been 
expressed as far as I am aware is Dhuronidhur Sen v. The Agra 
Bank (4) where Garth, C. J. in the course, of the argument 
said that the applicant was limited to the points on which the 
rule granting the review had been allowed. 

Section 630 of the present Code evidently contemplates 
a re-hearing of the case and I am inclined to the opinion that a 
Judge who hears a case upon review is not necessarily confined 
to the points taken in the application any more than a Judge 
hearing an appeal is confined to the points taken in the memo- 
randum of appeal (see sections 542 and 625, Civil Procedure 
Code) and that a Judge who disposes of a case upon r^ 
view is not necessarily bound by the terms of the order 
admitting the review whether that order was passed by himself 
or by another Judge. It is not really necessary to decide those 
points because on the third ground of appeal I am bound 
by the decision of their Lordships of the Privy Council in the 
case of Bhugwandeen Doobey v. Myna Baee cited above to hold 
that even if the procedure adopted by Babu Bam Prasad was 
irregular it was the duty of the District Judge to decide the 
case upon its merits. Their Lordships said, ** They are also of 
^^ opinion that even if the Court below was wrong in its proce- 
*'dure its miscarriage ought not to prevent this Committee from 
" deciding the question touching the disposition of the movable 

" estate on its -merits the objection therefore is 

^^ purely technical and the result of yielding to it might be to 
^^ place the respondent at a very unfiur disadvantage. She had 
*^ a right id appeal to Her Majesty against the whole or any 

(1) 10. Bom. H. 0. B. 868; (2) 12 C. L. R. 64. . 

(3) I. L. B. 9 Cia. 20^. (4) I. L. B. 5 C^ 86. 
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" part of the first decree of the Sudder Court Sh^ Masammst 

" was relieved from the necessity of appealing by obtaining ^^^^ 
" a final decree in her favour as to the whole of the property Badii. 
" whether movable or immovable. If this objection were to 
^^ prevail there could b^ po final determination of the question 

" as to the former on its merits They are of opinion 

*^ that it is competent to the respondent who has 

'* been brought here on appeal to maintain if she can the decree 
" which is under appeal by shewing that it is right upon the 
« merits." 

These observations apply closely to the present case and I 
feel bound to hold that the plaintiff who was the respondent 
in the District Court was entitled to maintain the decree which 
she had obtained by shewing that it was right upon the merits* 

It was suggedted that in the view which I have adopted 
the right to complain of the admission of a review is of no 
value. I do not think so. Section 629 permits an objection to 
be taken at once by an appeal against the order admitting the 
review or in the appeal against the final decree* In some caseiS 
the right to object is of no practical value unless it is taken 
at once but in others as where fresh evidence has been taken 
at the re-hearing an objection taken in the appeal against the 
final decree will if successful result in the exclusion of the 
fresh evidence. 

I think that many passages in the judgment of the learned 
Judge, particularly the passage which I have quoted, show that 
he did not dispose of the case upon its merits. He considered 
the grounds taken in the application for review as grounds for 
review not as grounds of appeal and he considered no question 
except those raised by the applications for review. 

I might possibly remit issues under section 566, Civil Pro- 
cedure Code, but under the circumstances I thiok that I should 
treat this case as having been decided upon a preliminary point 
for the merits have not^ really been touched. I accept the 
appeal, set aride the decree of the lower appellate Court and 
remand the case to that Court for trial according to law. The 
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parties are anxious to have the accounts made up to the latest 
possible date. Possibly the learned Judge may be able to 
arrange for this by appointing a Commissionldr to make up the 
aocoonts or otherwise. 

There is I think a deficiency in the conrt-fees paid in 
this Court but as I am remanding the case under section 562, 
Civil Procedure Code, and the couri-fee will be refunded I do 
not think it pecessary to go through the form of levying the 
amount of the deficiency. 

I notice that the court-fee paid in the lower appellate 
Court is deficient. Babu Ram Prasad awarded Rs. 986-3-6 to 
the plaintiff. By his appeal the defendant sought to escape 
payment of this sum and also to recover from the plaintiff 
before redemption a sum which is stated in the memorandum 
of appeal to be Rs. 2,239. Tha court-fee should therefore 
have been calculated on Bs. 986 phi$ 2,23^9 not upon the latter 
sum only. The deficiency must be made good brfore the appeal 
is re-heard. The ooeke of the partiee in this Court will be costs 
in the cause. 
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SECOND CIVIL APPEAL, No. 185 OF 1904.* 



Before Mr. Seoti and Mr. Chamier. 



SURAJMAN (Defendant) r. BhagWAK Singh (Plaintiff). 1904. 
Nov. 15* 

Suit for value of crops distrained for arrears of rent due to 
landlordy hy sub^tenant against tenant — Damage caused by reason 
of conirad— Transfer of PropeHy Act (IV of 1882), s. 108 
cl (c) — Cause of action. 



The respondent was a sub- tenant of the appellant. The landlord distrained 
the crops of the respondent for arrears of rent doe by the appellant for 1807 F. 
on the Ist April 1900. The respondent brought the present suit for value of 
the crops distrained. 

Held^ that as there was no damage caused to the respondent by reason of 
some contract express or implied under s. 108 cl. (c) of the Transfer of Property 
Act nor the respondent bad at the time of the distraint paid the rent reserved 
by the sub-lease for the period for which the arrears realized by the distraint 
were due Bor the landlord who had interfered was a representative of the 
lessor, the respondent had no cause of action. 



Fob Appellant — M. Wazir Hasan. 

Scott, J. C. — ^The facts of this case are that the respondent, 
Bhagwan Singh, was the sub-tenant of Sarajman, the appellant, 
and on the 1st April, 1900, his crops were distrained and 
removed by Bishnath, the landlord, for arrears of rent due by 
appellant for the year 1307 F. A decree for the value of the 
crops distrained was obtained by the respondent against Bish- 
nath in the Bent Court but the suit was finally dismissed on' the 
20th August 1903, by this Court in appeal. On the 19th 
October 1903, the appellant obtained a decree against the respon-* 
dent for arrears of rent on account of the years 1308-^1310 
Fasli. 

^Against the decree of Pandit Sitla Pershad Bajpai, Subordinate Judge, Bai 
Bareli, dated 30th April 1904, reversing the decree of M. Abdul Ghani, Muusifi 
Dalman, dated 30th January 1901. 
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Snrajmatt In the present suit the respondent claimed Rs 143-2-9 on 

Bhagwan account of the value of the crops distrained and the costs 

fiiDgb, incurred by. him in the suit against Bishunath amd the cause of 

action is stated in the plaint to have arisen on the 20th August, 

1903 and the 19th October, 1903. 

The Court of first instance dismissed the suit on the ground 
that it was barred by limitation but the Subordinate Judge 
on appeal considered it as one "to enforce the defendant's 
liability for the benefit, derived by the sale of the plaintiflE's pro- 
perty" and held that art. 120 of the second schedule of the 
Limitation Act provided the period of limitation which is applic- 
able. He granted the plaintifiE a decree for Rs 66-10-3* 

The respondent has not appeared to support that decree and 
for the appellant it is contended that the plaint discloses no cause 
of action* I think this contention must be admitted. As it 
is not alleged that the appellant distrained the crops, he couM 
only be held liable for damages caused to the respondent by the 
distraint by reason of some contract, express or implied, between 
them. There is no indication of any special contract on the 
part of the appellant for peaceful enjoyment of the land sub-let 
by him to the respondent and unless the implied contract referred 
to in section 108 cla.use (c) of the Transfer of Property Act can 
be held to apply the suit must fail. 

In my opinion it would apply onfy if the respondent had 
at the time of the distraint paid the rent reserved b}' the sub- 
lease for the period for which the arrears realized by the 
distraint were due and if the clause provides an unqualified 
covenant for peaceful enjoyment* 

It is unnecessary to decide whether it refers to an unquali- 
fied covenant or merely a qualified one for peaceful enjoyment a» 
against the lessor and his representatives, as the interference 
was by the landlord who is not a representative of the lessor. 
It is sufficient for the decision of the appeal that the respondeat 
kas not alleged that the rent for the Rabi of 1307 Fasli had been 
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paid, as the payment of the rent reserved by the appellant's lease '^»*'»P»"» 
is a condition precedent to the appellant's liability for interrup- Bhagwaa 
tion under the terms of the above clause. 

I would therefore allow the appeal and setting aside the 
decree of the lower appellate Court, dismiss the plaintiff's suit 
with costs in all Courts, 

Chamikr, a. J. C. — I concur. 
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MISCELLANEOUS APPEAL, No, 43 OF 1904.* 



Before Mr, Chamier. 



1904 Mohammad Yad Ali (Objector) Appellant v. Musammat 

Nov. 30 Amibunnisa (Applicant) and Dildar Ali (Opposite party) 
Respondents. 

Lunatics Estates Act (XXXV of 1858) s. S—RepoH or 
certificate hy medical expert as to the mental capacity of an 
alleged lunatic^ admissibility in evidence of in a contentious 
proceeding — Indian Evidence Act^ s. 32. 



A report or a certificate by a Civil Surgeon who was not called as a witness 
as to the mental capacity of an alleged lanalic given in the coarse of and for 
the purpose of a case is not admissible in evidence in a contentions proceeding 
either under s. 32 of the Indian Evidence Act or under s. 5 of the Lunatics 
Estates Act (XXXV of 1858). 



For Appellant. — B. Basdeo Lai holding brief o£ Mr. E. * 
Manuel. 

For Respondent No. 1.— Mr. Harrison. 

Chamier, a. J. C — This is an appeal against an order of 
the District Judge of Lncknow whereby one Dildar Ali was 
adjudged to be o£ unsound mind and incapable of managing 
his afiEairs and the respondent his wife was appointed to be 
guardian of his person and property. 

The proceedings were instituted by the respondent in 
February 1903. On March 4th the Judge wrote to the Civil 
Surgeon Colonel Anderson I. M. S. requesting him to examine 
Dildar Ali and report upon his mental capacity by April 24th, 
On April 22nd Colonel Anderson reported in writing that he had 
*' interviewed and examined Dildar Ali on some ten occasions " 
and was of opinion that he was ^' of unsound mind and incap- 
** able of managing his afiEairs." On May 16th the Court at the 
request of the appellant made an order permitting the appellant 
to have Dildar Ali examined by Dr. Varis and Major Macdonald 
K. A. M. C. The former after having had Dildar Ali under 

* Against the order of H. D. Griffin Esq., District Judge, Lucknow, dated 
6th January 1904. 
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observation for about 10 days reported that in his opinion Dildar 
Ali's mental capacity was not such as to disqualify him from 
managing his affairs. This opinion was considered too in- 
definite and Dr. Varis furnished another that the alleged lunatic 
" was of sound mind and capable of managing his own affairs." 
Major Macdonald on May 26th 190S, wrote that he had that 
day examined Dildar Ali and was of opinion that he was of 
unsound mind and on June 8th 1903 wrote that he had seen 
Dildar Ali again and was still of the same opinion. It is in 
evidence that Major Macdonald could not converse with Dildar 
Ali except through an interpreter. 

Finally, the case came on for hearing in May 1904 when the 
Court recorded the evidence of the present Civil Surgeon Colonel 
Pratt I. M. S., Dr. Varis and Dildar Ali. Colonel Pratt deposed 
that he had examined DUdar Ali on April 13th 1904 that the 
man had given intelligent linswers to questions regarding his 
name, age and residence, but that otherwise his answers had 
been confined to monosyllables and had generally been accom- 
panied by a laugh, that he had had Dildar Ali under observa- 
tion on that one occasion only for 20 minutes, and that he 
would have liked to keep him under observation for "some time" 
but bad not asked for an opportunity of doing soas'his examin- 
ation of Dildar Ali had taken place in the presence of Colonel 
Anderson who had had the man under observation for a consi- 
derable time. Dr. Varis in his deposition repeated the opinion 
previously given by him namely that Dildar Ali was of sound 
mind and capable of managing his aCEairs. The result of Dildar 
All's appearance in the box and the impression which he made 
on the Judge's mind are thus described in the judgment: — "His 
" manner was somewhat excitable. He professed himself 
" ignorant of some matters which he ought to have remembered 
" and remembered others. These lapses of memory may be due 
" to a weak intellect or may on the other hand be feigned. 

The learned Judge has noted that upon his saying that in 
face of the opinion of the medical experts it was useless to take 
other evidence as to Dildar Ali's mental capacity, the pleader for 
the appellant declined to examine a number of witnesses who 
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had been summoned. In his order the learned Judge pots 
aside the evidence o£ Dr. Varis because he furnished a 
faltering certificate in the first instance, and on the strength 
of the report of Colonel Anderson the certificate of Major 
Macdonald and the evidence of Colonel Pratt he finds that Dildar 
Ali is of unsound mind and incapable of managing his affairs. 

The first question to be considered in this appeal is whether 
the report made by Colonel Anderson and the^certificate given by 
Major Macdonald, neither of whom was called as a witness, are 
admissible under s. 32 of the Evidence Act or any other provision 
of the law. If the report and certificate are admissible there 
may be sufficient evidence that Dildar Ali is a lunatic, bat it 
they are not admissible the case must go back. Mr. Harrison 
for the respondent faintly contended that the report and certi- 
ficate were admissible under s. 32 j^ statements made in the 
ordinary course of business, but it has never been held that 
statements made in the course of and for the purpose of a case 
are admissible in that case under this clause or the corresponding 
rule of English Law. I must hold that the report and certi- 
ficate are not admissible under this clause. 

Mr. Harrison's main contention was that the admission of 
the report and certificate was justified by section 5 of the 
Lunatics Estates Act (XXXV of 1858). That section provides 
that the Court, " may require the alleged lunatic to attend at 
" such convenient time and place as it may appoint for the 
" purpose of being personally examined by the Court or by any 
" person from whom the Court may desire to have a report of 
" the mental capacity and condition of such alleged lunatic. 

" The Court may likewise make an order authorizing any 
'' person or persons therein named to have access to the alleged 
" lunatic for the pui-pose of a personal examination." 

The learned advocate for the appellant pointed out that 
this section unlike analogous provisions in other Acts, e. g. 
section 46 of the Guardians and Wards Act does not provide that 
the Court may treat the report as evidence and he contended that 
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there was no reason why an enquiry in a contentious pro- 
ceeding under the Act should not be subject to the same rules 
of evidence as any other civil proceeding. On the other hand Mr. 
Harrison on behalf of the respondent asked to what use reports 
furnished under section 5 are to be put if they are not 
to be admitted in evidence. The answer to Mr. Harrison's 
question is, I think, to be found in the history of the law 
on the subject. It is evident that Acts XXXIV, XXXV 
and XXXVI of 1858 are founded upon the English Law 
relating to lunatics and their estates as it stood at the time 
when these Acts were passed. Some of the provisions are cer- 
tainly taken from the English Lunacy Regulation Act of 1853 
by which the conduct of inquisitions in lunacy was committed 
to Masters in Lunacy and provision was made for enquiry by 
those officers with or without a Jury. Upon an application for 
an enquiry which had to be supported by affidavits as to 
the state of the alleged lunatic's mind it was the practice to 
call for a report from one or more medical men nominated by 
the Master in Lunacy because as a rule an enquiry would not be 
ordered unless the Master or other authority was satisfied that it 
was probable that the person concerned was of unsound mind. 
Sometimes the Master had a personal interview with the alleged 
lunatic and dispensed with medical reports. Substantially the 
same practice still prevails. Much harm might be done if 
an order for a formal enquiry were a matter of course upon an 
application being presented. 

The first part of section 5 of the Lunatics Estates Act thus 
reproduces the English practice and the second half of the 
section also reproduces the English practice whereby a party 
having permission to attend an inquisition could obtain an 
order authorizing an examination of the alleged lunatic by 
medical men. Under the English Law an inquisition in lunacy 
where the application is contested is conducted in the same 
manner as a regular action, the witnesses being examined cross- 
examined and so forth. I can find no authority upon the ques- 
tion whether the report of a medical man furnished at the 
instance of a Master in Lunacy is admissible in evidence at 
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an inquisition) but in a recent case it was held that a report 
obtained by a party to the enquiry could not be called for by the 
opposite party as it was in the nature of a proof of the evidence 
which the doctor would give at the enquiry. The rule now 
embodied in clause 2 of section 82 of the Evidence Act,was well 
known at the time the Lunatics Estates Act was passed and 
I think it is unlikely that the Legislature intended that state- 
ments should be admitted in evidence in proceedings under the 
Act which would not be admitted in ordinary civil proceedings. 

Full effect can be given to ' section 5 without construing 
it in the manner suggested by the respondent I cannot 
believe that the Legislature intended that a person should be 
adjudged a lunatic in a formal and contentious proceeding not 
upon evidence taken in the usual way but upon a report or 
reports furnished behind the back of one of the parties to the 
proceeding. Foe these reasons I hold that the report made by- 
Col. Anderson and the certificate given by Major Macdonald 
ought not to have been admitted in evidence. I may also point 
out that according to ike practice in England neither the report 
nor the certificate is in proper form; neither would be accepted 
by an English Court, for according to a rule there in force the 
soundness of which can scarcely^be questioned a written opinion 
as to the mental capacity of an alleged lunatic filed in support 
of an application for an enquiry or under the order of a Master 
must be accompanied by a statement of bets observed by the 
medical man, t. e, the grounds upon which his conclusion is 
based. The only evidence in this case which complies with that 
rule is that of Colonel Pratt but, as he himself said that he 
would have liked to keep Dildar Ali under observation for a 
longer time, his evidence cannot be accepted as sufficient as it 
stands. I accept the appeal^ set aside the order of the District 
Judge and remand the case to him* 

The parties must be allowed to adduce farther evidence 
and the Court will then pass orders. I make no order as to th6 
costs of this appeal. 
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SECOND CIVIL APPEAL, No. 361 OF 1903.» 



Before Mr. Charmer. 



Ram Dial (Plaintijf) v. Musahmat Jafbi Bbgah and 1904 
oiheTB (Defendants). Nov. 15, 



Pre^emptionj euU for^-'Eateneion of time for payment of 
price by Court of appeal-^Application by appellant for extension 
of time for payment of price — Appeal. 



A plaintiff in » pre-emptioB oMe oannot merely by lillDg an appeal obtain 
an extension of the time fixed for payment of the price. A Goort of appeal has 
power to extend the time, but in practice it does not do so except for some 
ipedal reason. 

An appellant in a pre-emption case who wishes to hare the time for 
payment of the price extended is not bound to put in a separate written 
application to that effect but may make the request at the hearing. 



For Appellant — B. Ishwari Dayal. 

Fob Bb8P0KDBNTS — Mr. Fdkhruddin Hasan. 

Chamibr, k, J. C — ^This was a suit for pre-emption of a 
share in a village which had ostensibly been sold to defend* 
ants 2 to 5 for Bs 3,000 in regard to which it was said that 
Rs 1,000 had been paid before the sale, that Bs. 1,200 had been 
paid on the date of the sale and that the purchaser had given 
the vendor a bond for the remaining Bs, 800. 

The first Court found that the price had been fixed in good 
faith and therefore proceeded to inquire what was the fair 
market value of the property sold. It found that the market 
value was Bs. 2,000 and gave the plaintiff a decree for possession 
of the property on payment of that sum on or before March 
30th 1903. The plaintiff on March 1st 1903 appealed to the 

* Against the decree of B.Lindsay Esq., District Judge, Sitapore, dated 
34th Jaly 1908, reversiDg the decree of B. Jawala Fershad, Subordinate Judge, 
Biawan, dated Slst January 1903. 
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Ram Dial District Court nrging tha4 there was OTidenco tbat ibe price 
Musammat actuall J paid for the property was Bs. 1,200, tbat tbere was no 
and oth^ evidence that the market vahie was Us*. 2,000 and that, there 
being evidence of the sum actually paid, the Conrt ought not to 
have inquired into the market value of the property. The 
plaintiff did not pay in the sura of Ra. 2,000 within the time 
specified in the decree of the first Court. The IHstriet Judge 
who heard the appeal after the expiry of the period fixed by the 
first Court found that Bs. 2^000 was the fair market value of 
the property but he declined to extend the time for paymeBt of 
the price. Accordingly he dismissed the plaintiff's appeaL 

In second appeal it is contend e d firstly, that the District 
Judge was bound to extend the time and secondly, that under 
the cricumstances of the case he ought to have done so. 

The first contention cannot possibly be accepted. It 
amounts to this that a plaintiff in a pre-emption case can merely 
by filing*an appeal obtain an extension of the time fixed for pay- 
ment of the price^ but this has never been regarded as the law in 
this Court. Nor has such a rule been followed in the Allahabad 
High Court. See Jagar Nath Pande v. Johhu Tewari (1). 

The second contention must also be rejected. A Court of 
appeal has no doubt power to extend the time but it is not bound 
to do so and in practice does not do so except for some special 
reason. The special reason suggested in the present case is that 
the plaintiff was fairly entitled to ask that he should be allowed 
to pay Rs. 1,200 in cash and give a bond for Rs. 800 as the pur- 
chaser did, but this was not suggested in the grounds of appeal 
to the lower appellate Court and such a course would be contrary 
to sections 13 and 14 of the Oudh Laws Act which provide that 
if the price is not fixed in good faith, the Court shall fix such 
price as appears to it the fair market value of the property sold 
and the decree shall specify a day on which the purchase money 
is to be paid. All three grounds of appeal to the District Court 
were untenable. There were no special circumstances and I 

(1) I. L. B., 18 All., 223. 
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shonH eMtoinly not bav^ extoiid^d tbe period for p<iyi&0nt 4>E ^^^ ^^^^ 

the price. MoBammat 

Jafri Begam 
One passage in the learned Jndge^s judgment suggests ^^ othera. 
that an appellant in a pre-emption case who wishes to have the 
time extended must put in a separate petition to that effect. I 
do not consider that a written petition is absolutely necessary, 
llie appellant is entitled to make the request at the hearing. 
As, in my opinion, the learned Judge was right in refusing to 
extend the time in this case, I dismiss the appeal with costs. 
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SECOND CIVIL APPEAL, No. 284 OP 1904. • 



Before Mr. Chamier. 



Nov 16. Kallu and another (Defendomti) ». Qaya Din (Plaintiff). 

Poaeseion o/shamilat land and demolition of construction there' 
on hloeHng a road^ euit against co^sharers for— Decree for joint 
possession ijohen no such relief is prayed for^ interference of Court 
in Second Appeal unth— Blocking a road^ remedy of co^sharer 
against other co-sharers for. - 

The plaintifl eaed some of his oo-sharera for poeseasion of « pteoe of skMm,\!UA 
land and for demolition of a oKav,]^ erected thereon by them. The xemainilg 
co-Bharers were alao added as defendants bj the first Goort. The pUintift's 
case was that the original defendants had blocked np a road nsed for oarts afad 
foot passengers bj erection complained of and had thereby pat the plaintiff to 
inoonrenience. The Gonrt passed a decree in fayoor of the plaintiif for postfte* 
sion jointly with the added defendants. 

On the contention that the plaintiff having claimed ezclnsiTe possess ion 
was not entitled to a decree for joint possession, it was hM that even if be 
had done so the Court should not on that groand interfere in second appeal 
with the decree for joint possession if on other grounds the plaintiff was found 
to be entitled to such possession. 

On the finding that the road had been blocked to some extent, it was 
htlA that the plaintiff was entitled to the relief prayed for as the damage could 
not be remedied by a partition. 

{Ram^phaL Bai v. RaghunaKdan (1) distinguished. 7\9ta ▼. Sardul Singh and 
Belect Case No. 270 referred.] 

For Appellants— Mr. Mohammed Nasim. 

For BBSP02n>Birr — Mr. Puttu Lai. 

Chamikb, a. J. C. — ^Thig was a suit for possession of a piece 
of shamitat land in an ahadi and for demolition of a chaupal 
erected ttiereon by the original defendants. The plaintiff is a 

* Against the decree of Fandit Tribhuwan Nath Sopori, Subordinate Judge, 
Lucknow, dated 18th May 190i, reversing the decree of Pandit LUIei Dbar JoAi. 
Munsif (South), Lucknow. 

(I) LL.B.,10AU.,i98. (2) L L. B., 10 All., 563. 
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co-sharer in the patti in which the land lies and the remaining KaUu and 
eo-sharers of the patti were added as defendants by the first tr. 

Court. The plaindrs case was that the original defendants ^^^^ ^^' 
had blocked up a road used for carts and foot passengers by 
erecting the chaupal in question and that they had thereby 
put the plaintifiE to inconvenience. The defendants pleaded 
that they had built a house on the plot many years ago by 
permission of the lambardar and that the chaupal in question 
was merely an addition thereto and that no road had been block- 
ed up and no harm done to the plaintiff. The lower appellate 
Court has found that the chaupal blocked up a road as alleged 
by the plaintifiE and passed a decree in favour of the plaintifiE 
for possession jointly with the added defendants. 

In second appeal it is contended that the pkintifiE having 
claimed exclusive possession was not entitled to a decree for 
joint possessiob* It is doubtful whether the plaintifiE ever in- 
tended to claiin e^cltisive possession but even if he did I do not 
think that I should on ttat ^ound interfere in secoild appeal 
with the decree for joint possession if oil other grounds the 
plaintifiE is found to be entitled to such possessioui The only 
other point taken is that the plaintifiE was not entitled to a dec- . 
ree withotit showing that the erection of the chaupal interfered 
With his enjoyment of the shamilat land^ A glance at the plan 
which has been prepared shows that the new chaupal narrows , 
the road to about 2 feet whereas formerly the width V^as 7 or 
8 feet. Thei*e can therefore be no doubt that the I'oad has been 
blocked but it is not shown that the plaintifiE has sufiEered from 
the obstruction any greater inconvenience than any other in- 
habitant of the village. It was contended that he was bound 
to show that he had sufiEei'ed special damage according to the 
rule applied in Ramphal Rat V. Raghunandan (IJ But in my 
opinion the present case is more like that of Totay. Sardul 
Singh (2) where it was held that the rule applied in the earlier 
case did not govern a suit by a zemindar in respect of an inter- 
ference with his own rights of property* In the present case the 
plaintiff is one of the owners of the land on which the new 
(1) I.L.B»,10AU»,498. (2) I. L. B., W AU., 563. 
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Kaiiu and oKaupal stands and the case is rieally one between him and h» 
f. oo-sharers, to which the decision in Select Case No. 270 applies. 

Mfty* Dm, J have followed that decision in several cases and the oorrectDess 
of it is not disputed in the present case. It seems to me that 
this is cleariy a case in which reHef should be given to ^ 
plaintifE, The closing of a village road is very difiEerent from 
the erectioH of a bnilding npon an open piaoe of joini ]mA 
where the parties may be left to adjust their differenees npoor 
a partition. In Hbe present case the damage dose woold not be 
remedied by a partition. • I therefore agree with the lower 
appellate Court and dismiss the appeal with costsw 
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FIRST CIVIL APPEAL, No. 84 OF 1904.* 



Before Mr, Scott and Mr. Chamier, 



Raj Gobardhan Singh (Plaintiff) v. Musammat Nasiban 1904 
and another (Defendants). ^^^* ^• 



Certified copy of registered document^ admissihility in evidence 
of — Pvblic document — Evidence Act, ss, 65 (i) and (/) and ' 
74 (2) — Registration Act^ s. 67. 



A private document which has been registered does not become a public 
document under s. 74 (2) of the Evidence Act ; and a certified copy of 
it cannot be used to prove the contents of the original either under s. 65 
(e) or C/J of that Act or under section 67 of the Registration Act. 

[Beni Pershad v. SaJutl Lai and others (1) overruled; Harith Chunder t, 
Prtfiuntw Coomar (2) referred to.] 



For Appbllant — B. Basudeo Lai. 

For Respondent No. I. — M. Mohan Lai. 

Scott, J. C. and Chamier, A. J. C. — This is a plaintiflE's 
appeal against a decree o£ the Subordinate Judge o£ Kheri 
whereby the suit was dismissed with costs. 

The plaintiff's case was that the first defendant Musam- 
mat Nasiban on October 29th 1891, mortgaged a share in 
a village to the second defendant Ajudhia Pershad, to secure 
the re-payment of Rs. 1,000 of which Rs. 600 are said to have 
been advanced in cash and Rs. 400 are said to have been due 
upon two previous mortgages for Rs. 150 and Rs. 125 respec- 
tively; that the second defendant assigned all his interest 
under the mortgage to the plaintiff by a deed dated 



* Against the decree of M. Mohammad Taj-nd-din, Subordinate Judge, 
Kheri, dated 24th May I90i. 

(1) 7 0. C, 827. (2) 22W.R.,303. 
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Raj Q^J>*r- October 30th 1895; that a farther deed styled an agreement 

tj. dated November 12th 1895^ was executed for the purpose of 

Nasiban explaining and rectifying a mistake in the deed of October 

and another. 30th 1895 ; and that a sum of Rs, 7,249 odd was due to the 

plaintiff on the mortgage. 

• . The defendant Aju:dhia Pershad, made a counter claim 

against the plaintiff under the agreement of November 12th 
which is i^ot now ipaterial but otherwise did not defend the 
^uit. Musammat Nasiban denied that she had mortgaged 
any property to the second defendant and asserted that the 
mortgage-deed in suit was a forgery concocted by the plaintiff 
and the second defendant' who had been her agents. The 
plaintiff did not produce the mortgage-deed of October 29th 
1891, or the deed of assignment dated October 30th 1895, 
or the agreement of November 12th 1895. He alleged that 
all three deeds had been stolen from his agent Murlidhar on 
June 10th 1903, as the agent was returning from Sitapur, 
whether he had gone to consult a pleader with a view to filing 
a suit upon the mortgage. The first question is whether the 

loss of the deed has been proved [The Court 

upheld the decision of the Court below that the loss of the 
documents had not been proved.] 

It was contended that the plainCff was not bound to prov« 
the loss of the originals but could prove his case by means of 
certified copies of the documents all three of which were regis- 
tered. The learned Advocate for the plaintiff relied upon 
section 65 of the Evidence Act, section 57 of the Registration 
Act and upon the decision of Mr. Wells in Beni Pershad v. 
Sahai Lai (1). In that case Mr. Wells said, "Section 
**65 of the Indian Evidence Act provides that secondary 
" evidence of the contents of a document, i. e.y a certified 
" copy of the document may be given in various cases. The third 
" case, clause (c), is when the original has been destroyed or lost 
" or the party cannot produce it. The 5th case is clause (^), when 



(1) 7 0.C. 327. 
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" the original is a public docnment within the meaning of section 
" 74, the 6th is clause (/^) when the original is a document of which 
" a certified copy is permitted by any law in force in British India 
" to be given in evidence. The proof of a document by secondary 
" evidence under clauses (e) and (/) is not made dependent on 
^^ the proof of the circumstances detailed in clause (c). A mort- 
^^ gage-deed which has been registered according to law, has, 
^' under section 74 clause (2) of the Evidence Act, become a public 
*^ document, and its existence, condition, or contents may under 
" section 65 (e) be proved by secondary evidence t. e. by a certified 
" copy. In section 57 of the Registration Act I find no such qualifi- 
" cation as has been held by the District Judge. This section 
'' clearly provides that a copy given thereunder shall be admissible 
"to prove the contents of the original document, and this 
^' permission is, in my opinion, sufficient to bring such copies 
" within the limits of section 65 cl. {/) of the Evidence Act." 
No authority was quoted in support of this view and there 
is some authority against it. In Hurish Chunder v.. 
Prosunno Coomar (1) Ainslie J. said, — "It is contended 
" that the case comes under clause (e) or clause (/), but it i* 
** perfectly clear that the conveyance to Mr. Tweedie could 
" not be a public document within the meaning of section 74,. 
" and it also seems clear to us that it is not a document of whicb^ 
" a certified copy is permitted by the Evidence Act,, or * by 
" *any other law in force in British India, to be given in evidence.' 
" By the words *to be given in evidence,' we understand to be 
** given in evidence in the first instance without having been- 
" introduced by other evidence. Section 57 of the Registration 
" Act, which was referred to, only shows that when secondary evi- 
" dence has in any way been introduced, as in this case, by proof 
** of the loss of the original document, a copy certified by the 
"Registrar shall be admissible for the purposes of proving the 
" contents of the original; that is, it shall be admitted without 
" other proof than the Registrar's certificate of the correctness 
" of the copy, and shall be taken as a true copy ; but that does 
" not make this copy a document which may be given in evi- 

0) 22W. B., 805. 
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" dence without other evidence to introduce it. Section 86 
'^ contains an instance of documents to which this clause seems 
" to refer." 

We are unable to accept the view taken by Mr. Wells that 
a mortgage-deed which has been registered becomes a 
public document under section 74 (2) of the Evidence Act. 
What that section provides is that public records kept in British 
India of private documents are public documents but that pro- 
vision itself shews that private documents of which public 
records are kept are not in themselves public documents. 
Then as regards section 57 upon which Mr. Wells chiefly 
relies ; the last clause of that section provides that all copies 
given under that section shall be admissible for the purpose 
of proving the contents of the originals but that clause was 
not in our opinion intended to override the provisions 
of the Evidence Act. That clause was probably enacted 
in order that copies of the registers might be adduced in proof 
of the original documents; without such a provision copies of 
the registers would have been open to the objection that they 
were copies of copies and as such could not be used to prove 
the contents of the original documents. The view which Ainslie 
J. took in the case above-mentioned has been accepted with- 
out question for 'many years and is we tbink correct. For 
these reasons we are of opinion that the plaintiff in the present 
case is not entitled to rely, upon copies of the three documents 
the loss of which he has been unable to prove. 
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SECOND CIVIL APPEAL, No. 345 OF 1904. • 



Before Mr. WelU. 



Thakdr Sheo Narain Singh and others (Defendants) v. 
Thakur Bishunath Singh (Plaintiff). 1904 

Award not filed in Court within six months enforcement of- — 
Specific performance — Joint property, suit for division of — 
Limitation Act sch. ti, art. 113 ; Code of Civil Procedure s, 625. 



The fact that an award has not been filed in Court does not make it invalid, 
the provisions of s. 625,'Civil Procedure Code, being not imperative. 

Suhharaya Chetti v. Sadativa Cketti (1) and Narsingh Oariwan v. Puttoo 
Ottagur (2) followed. 

Held also that a suit to enforce an award cannot be treated as a suit for 
specific performance of a contract within the meaning of art. 113 of the second 
schedule to the Limitation Act of 1877. 

Sheo Narain v. Beni Madko (3) followed. 

Held also that where by an arbitral ion a property has been awarded 
jointly to some members of the family alone, a suit can be brought by any of 
such members against the others for the division of that property alone without 
including the property which jointly belonged to the whole family. 

Laehmi Narain v. Janhi Da* (4) followed. 



For Appellants. — Messrs. Basudeo Lai and Gokul Prasad. 

For Respondent. — Mr. Wazir Hasan. 

Wells, A. J. C. — The material facts of this case are that 
one Pirthi had three sons, Jadunath, Bishunath the plaintifiE, 
and Gnr Bakhsh, the father of the defendants. Pirthi's sons 
were members of an nndivided family, and on the 27th December 
1895 they executed an agreement appointing an arbitrator 
to define their shares in the joint property ; and on the 

* Against the decree of Pandit Bithi Prasad Bajpai, Subordinate Judge, Rae 
Bareli, dated 31st May 1904, confirming the decree of Babu Shankar Prasad, 
Mnnsif, Dalmau, dated Slst August 1903. 

(1) I. L. B- 20 Mad., 490. (2) 20 W. R., 420. 

(8) 1. L. R. 23 All.> 286. (4) 1. L. B., 23 AU., 216. 
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6th of August 1896 the arbitrator made an award defining 
the shares of each of the sons and making various dis- 
positions of the items of the property, allotting the whole of 
one item to one brother and another item to another, and so 
forth, bat leaving the plaintiff and Gar Bakhsh joint sharers 
of the property in dispute. 

The plaintiff has brought this suit against the sons of Gar 
Bakhsh for a division of his share in that particular portion, 
namely, two groves Nos. 1365 and 1089. 

The Courts below have decreed the claim. 

In appeal it has been urged that there can be no partition 
of these groves unless the whole of the joint family property 
affected by the former award was divided ; that the award had 
not been filed in Court within 6 months and was therefore not 
binding ; and that the suit is one for specific performance and 
barred by limitation. 

Now although the award was not filed in C/Ourt yet that is 
no reason why it should be considered invalid. The provisions 
of section 525 of the Civil Procedure Code are not imperative ; 
and this was held in Subharaya Chetti v. Sadasiva Chetti (1) 
and in SursingK Garitoan v. PtUtoo Otiagur (2). In Sheo 
Narain v. Beni Madho (3), it was l»eld that a suit to enforce 
an award cannot be treated as a suit for specific performance 
of a contract within the meaning of art. 113 of the second 
schedule of the Limitation Act of 1877. I see no reason to 
differ from any of these decisions and the plea of limitation 
and the invalidity of the award are thus disposed of. 

It is argued that the suit should have been to enforce the 
whole award and that Jadunath the other party to it ought to 
have been impleaded, and that without this being done the suit 
is bad. 

The plea of non-joinder ought to hare been taken at the 
earliest opportunity but this was not done in this case. There 



(1) I.L. R. 20Mad„490. 
(3) I. L. R. 23 All., 2^5. 



(2) 20 W. R., 420. 

(4> I. L. B., 23 All., 216. 
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is no reason whatever to suppose that Jadunath objects to Thakar Sh©o 
I 11.1 1 1 1 !•«• 1 ill Narain Singh 

the award which settled the differences between the three and others 

brothers. Thlkur 

The groves in suit having now become the property o£ the siugh. 
plaintiff and the defendants only, although they form part of 
the property which once belonged to these parties and to an- 
other, I do not think that it is ueceisary for the plaintiff to 
include in the sait all the property which jointly belonged to 
the three brothers. Tliis was the view taken by a Bench uE the 
Allahabad High Court in Laehmi Narain v. Janki Das (1). 
I do not see any reason for taking any contrary view. 

The appeal thus fails on every ground and is dismissed with 
costs. 

.. ' 

(1) 1, L. R., 23 AH., 216. 
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FIRST CIVIL APPEAL, No. 19 OF 1904.* 



Before Mr. Scott and Mr. Wells. 

Maheshar Parshad and others (Defendants) v. Babu 
1904 Muhammad Ewaz Ali Khan {Plaintiff). 

Adverse title^ hy tenant assertion of — Tenant — Declaratory 
suit by landlord ayainst tenant setting up under-proprietary title — 
Under^proprietor — Civil Courts jurisdiction of — Under-pro^ 
prietary right — Interpretation of Revenue Courts decree by 
Civil Court. 



It is Dot merelj an assertion of an adrerse title on the part of a tenant 
which necessitates a suit for a declaration on behalf of the landlord with respect 
to his title. It is only when on the basis of such an assertion an order adverse 
to the landlord has been pasfed by the Revenue Court, that the landlord will 
be required to file a declaratory suit. 

[^Thakur Chattardari Singh v. Bkagwandin (1) approved.] 

When it was proved that a person was holding under a decree which it 
was alleged created a perpetual lease in his favour and that he could not 
claim under-proprietary rights because he or his ancestors had never been 
proprietors, a mere assertion on the part of the lessee during the currency of 
the lease that he was an under-proprietor could not create an under-proprietary 
right in his favour by adverse possession. 

[i^/tf Rampal Singk t. Balhhaddar Singh (2) and Ssshamma Shettati v. 
Chickaya Hegade (3) distinguished] 

JBudesab v. HaJiamanta (4) Referred to. 

Held, per WelIs,JA. J. C. that it was within the jurisdiction of the Civil 
Court to decide whether the particular decree under which the appellant was 
holding created an under-proprietary right in his favour. 



For Appellants.— Mr. i?*. G. D. Lincoln and B. Ram 
Chandra. 

For Respondent. — Messrs. E. Manuel and Mohammad 
Ifasim* 

SooTT, J. C. — The respondent Ewaz Ali Khan, is the 
owner of Mauza Gadariyadih and in 1864, during the first 

* Against the decree of Saiyed JKunad Husain, Subordinate Judge, Sultan- 
pur, dated lOth February I90i. 

(1) 7 0.C., 187. (2) I.L. R., 25A1L, 1. 

(3) I. L. R., 26 Mad., 607. (4) 1. L, R., 21 Bom., 609 at p. 616. 



Digitized by VjOOQIC 



Vol. VII.] 



THE -OUDH CASES. 



373 



regular settlement fihairon Pershad the predecessor in interest 
of the appellant sued Sada Bibi the purchaser in interest o£ 
the resjiondtnt, for under-proprietary rights in the whole of 
the Mauzaand obtained a decree, Subsequently, in 1866 the 
Sub-settlement Act was passed of which section 13 provided 
that " cases in which claims to under-proprietary rights have 
been disposed of otherwise than in accordance with these rules 
will be open to revision, but this rule will not apply to cases 
disposed of by arbitration or by agreement of the parties." 
On the 6th January 1869 tlie Financial Commissioner held that 
"as the original jnoprietary title has not been proved, the 
plaintiffs are in no way entitled to sub-settlement" but as the 
talukdar's agent was willing to compromise the suit, he decreed 
"a faruiing lease to plaintiff, he paying the Government 
demand plus 25 per cent, to the Talukdar for a period of 
30 years." 

Notices of ejectment in 1894 and 1897 were issued to the 
appfl hints and were set aside on the ground that 30 years had 
noi then expired. 

In 1307 after the expiry of 30 years from the 6th January 
1869, a notice of ejectment was again issued and set aside by 
the Commissioner of Fyzabad whose order was confirmed on 
appeal by the Board of Revenue. It was tlien contended on 
behalf of the Talukdar that the lease granted by the decree of 
the 6th January 1869 was for a definite period of 30 years, 
while, on the other side, it was argued that the lease was « 
perpetual one, the rent being fixed for 30 years only and the 
Commissioner was of opinion that there was " ample material on 
the record to justify a Civil Court in coming to the conclusion 
that the Financial Commissioner's decree does not merely 
grant a lease to the ancestors of the appellants certainly termin- 
ating on the 6th January 1899, and by its termination leaving 
the appellants' ancestors from that date in the position of ordin- 
ary tenants." He held that an authoritative finding on the question 
of the true interpretation of the Financial Commissioner's 
decree could not be obtained from any Revenue Court proceed- 
ing summarily on an ejectment notice and that the Civil Court 
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alone conld determine' the meaning*)E the disputed decree and 
decide whether or not " the appellants are nnder-proprietors." 
The Board o£ Re venae was of opinion that the occupant had 
raised a presumption that he is not an ordinary tenant under 
the Rent Act who can be ejected by notice and that it was 
impossible for the Board to dispose of the issue raised. This 
order is dated the 22nd July 1899 and the present suit was 
instituted on the 11th January 1900. The reliefs claimed 
were : — 

1. a decree for possession of the entire Manza and 

2. if notwithstanding the expiry of 30 years from the 
6th January 1869, the defendants' possession be held to be that 
of tenants and, if there be anything against the award of a decree 
for possession, it be declared that the defendants have no rights 
either as under-proprietors or as holders of anj intermediate 
interest or any rights superior to those of mere tenants. 

The Subordinate Judge was of opinion that the suit was 
cognizable by a Revenue and not by a ( -ivil Court and returned 
the plaint for presentation to the proper Court. 

On appeal this Court in its judgment (reported in 5 0. C. 
p. 118) stated that the Lower Court should have decided 
" whether the relation of landlord and tenant exbted between 
the parties or whether the defendants were under-proprietors" 
and remarked that "where the alleged tenant under the decree of 
Court does not admit the tenancy and alleges that he holds as 
an under-proprietor, the dispute raises a question as to pro- 
prietary right and title which the Revenue Courts are not com- 
petent to decide, except incidentally, and the Civil Courts are 
competent to decide finally.*' 

The Subordinate Judge has now granted the plaintiff k 
decree declaring that the defendants have no under-proprietary 
rights in the village of Gadariyadih or in any part of it but 
refused to interpret the decree of the 6th January 1869. 
The defendants have appealed and the plaintiff filed ob- 
jections on the ground that the Lower Court should have inter- 
preted the decree of the Financial Commissioner as the 
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Revenue CoorU had refused to interpret it, but the objections 
have been withdrawn. Of the issues raised by the pleadings 
it is neoessarj to consider only the following : — 

1. Is the suit barred by limitation ? 

2. Was the decree of the 6th January 1869 passed with- 
out jurisdiction and are the defendants not bound by it ? 

3. Does the period of .30 years mentioned in the decree 
of the Financial Commissioner dated the 6th January 1869, 
refer to the term of the lease or was the rent payable for that 
period merely determined ? 

4. Are the defendants under-proprietors of the whole 
or any of the plots specified in para. 20 of their written state- 
ment ? 

5. Have the plaintiff and his predecessors admitted 
after the decree of the Financial Commissioner that the 
defendants are under-proprietors ? 

The appellants admit that they obtained no under-proprie- 
tary rights under the decree of the Financial Commissioner 
bat claim under it a hereditary and non-transferable farming 
lease. They contend that prior to it they were declared to be 
under-proprietors of the whole village and that the Financial 
Commissioner had no jurisdiction given to him by the Sub- 
Settlement Act to open up the decision of the Settlement Officer 
which was final and is still in force. They also allege 
that they are in any case under-proprietors of the plots. 
It is therefore unnecessary to consider the question whe- 
ther any under-proprietary rights were conferred by the 
decree. 

The date of the cause of action is stated in the plaint to be 
the 6th January 1899, when the period of 30 years expired ; 
and the 22nd July 1899, when the notice of ejectpaent was 
.finally set aside by the Board of Revenue, but for the appel- 
lants it is contended that the period of limitation must be ca,l- 
culated from the 11th January 1893; whjsn, in proceedings on 
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an application by the respondent to have their names expunged 
from Register No. 5, they asserted that they were under-pro- 
prietors and the respondent denied that they had any sneli 
rights. The application was dismissed on the Slst January 
1899. For the respondent it is contended that no cause of 
action arose to him in 1893, as the 30 years had not then 
expired and the appellants could not set up an adverse title 
while they held as tenants under the lease and that it is not 
every assertion of am adverse title which necessitates a suit for 
a declaration. 

In Thakur Chattardluxri Sin^k v. Bhagwandin (1), the 
landlord sued for a declaration that the defendant was not an 
ordinary tenant of certain land and a Bench of this Court held 
that the period of limitation for the suit began from the date 
on which the Revenne^Court cancelled the notice of ejectment 
issued by the plaintiff and not from that on which the defend- 
ant filed his suit alleging t^^at he was an under-proprietor of 
the land.. \n Scs/tamma Shettaii v. Chickaya Hegade (2) it was 
.held that a person who had lawfully come into possession of 
land as a tenant for a term of years cannot by setting up, 
during the continuance of such relation, any title adverse to 
the landlord, acquire by the operation of the law of limita- 
tion any title inconsistent with that under which he was let 
into possession. In the case reported at p. 156 of I. L. R. 27 
Calcutta, their Lordships of the Privy Council held that the 
possession of a tenant for life is not rendered adverse by a 
jiotice from him that he claims to bo hoMing on a perpetual or 
hereditary tenure and at p. 516 of I. L. R. 21 Bombay, it was 
held that a false allegation by a tenant as to the terms of his 
tenancy does not throw upon (he landlord the onvs of refuting 
tliem by suit* The learned ('ounsel for the api>ellant relied on 
the case of Bampal Sivgh v. Balhhaddar Singh (3). In that 
case their Lordships of the Privy Council held that a lease graft- 
ing land to the defendant " as a zemindari tenure " created a 
perpetual under-proprietary right in the subject of the lease 



y) lO.C. 187. 



W 



(2) I. L. R., 25 Mad., 507. 
I. L, R. 35 AIL I. 
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and that the period oE limitation began to run £rom the date 
on which, in proceedings for rantation of names, the plaintiff's 
makhtar had knowledge that the defendant claimed a proprie- 
tary interest under the lease, his possession becoming adverse 
from that time. That case is distinguishable from the present 
as the defendant claimed a proprietary interest under a lease 
which the plaintiff denied and which was not shown to have 
been set up before the mutation proceedings, whereas no under- 
proprietary interest is now claimed by the appellants under the 
decree which is admitted to have been passed by the Financial 
Commissioner on the 6th January 1869. In his objections 
to the respondent's application, Maheshar Prasad merely alleged 
that his ancestors were former proprietors and the consequences 
which would follow from this, if it were a fact, and that the 
lease granted by the decree was a perpetual one. As it had 
been decided by a competent Court that the appellants' ancestors 
were not at any time proprietors of the village, it was not 
necessary for the respondent to institute a suit for a declaration 
that they were not former proprietors or that the appellants had 
any rights in consequence of former proprietorship. In order 
to establish under-proprietary rights in any land it must be 
proved, among other matters, that a former proprietor has 
retained within the period of limitation, either by himself or by 
some other person or persons from whom he has inherited, 
possession of the land which by virtue of his proprietary right 
he held as Sir or Ifankar when he was in proprietary posses- 
sion. As the ancestors of the appellants were never proprietors 
they can therefore have no under-proprietary rights in any 
part of the village. We were asked to hold" that the finding of 
the Financial C^ommissioner was without jurisdiction as it was 
shown that the claims of the persons whom the appellants 
represent had been disposed of by the Seitlement OflBcer other- 
wise than in accordance with the rules contained in the Oudh 
Sub-settlement Act, but we declined to consider the question 
ns the Financial Commissioner was the final Court of appeal at 
the time and it was for him to decide whether he had jurisdic- 
tioB or not. In my opinion it was altogether unnecessary 
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for the rospon«Ieiit to institute the preseiU suit for a decla* 
ration that the appellanta are not under-proprietor.-* of whole 
or any jmrt of the village as tlie question was finally decid- 
ed by the decision of a competent (k)art whioh found that 
their ancestors had never been proprietors oE tfie village. 
Their ancestor was no doubt recorded at the former 
settlement as holding certain plots as sir or khudkasht but as 
they did not hold them by virtue of any former proprietary 
right, tlie appellants are not under-proprietors of any of these 
plots. 

It has no*, been contended before us that the respondent or 
bis predecessors have ever admitted that the appellants are 
under-proprietors and for the reasons stated above 1 w ould hold 
that the suit is not barred by limitation and that the appel- 
lants are not under-proprietors of the village or any part of it 
and would dismiss the appeal with costs. 

I may add that this Court in its judgment remanding the 
case appears to have overlooked the main object of the plain- 
tiff's suit which was to obtain a declaration that the defendants 
have [no rights under the decree of the 6th January 1869 
to remain in possession of the village. It directed the Subor- 
dinate Judge to decide " whether the relation of landlord and 
tenant existed between the parties or whether the defendants 
were under-proprietors " and no doubt he has in consequence 
refused to interpret the decree. The result seems to be that the 
plaintiff has obta ned no declaration such as the Revenue Courts 
held that it was neoessary for him to obtain, but as the objections 
of the respondent have been withdrawn, it is impossible for us 
to decide whether the defendants have a right to remain in pos- 
session after the expiry of the 30 years or not. 



I would dismiss the objections with costs. 

Wells, A.J. C — I concur in tlie order proposed by my 
learned colleague. I wish however to add a few remarks. 
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Tlie learned Connsel for the nppellants pressed upon us 
a contention that the order of reni.-md bj a Bt-ncli of this 
Court reported in 5 0. C. p. 118 wns wrong, when considered 
in the liajht of a ruling of their Loi^dships of the Privy Coun- 
cil published in Rampal Singh v. Balhhaddar Singh^ (!) ; 
and that the Civil Courts had no jurisdiction to deal with the 
present case, the Revenue Courts alone being competent to 
decide the status of the ap[>ellants in a suit under section 52 
of the Rent Act. 

I am unable to appreciate that contention. In the case 
of liampal Singh v. Balhhaddar Singh^ (1) Balhhaddar Singh 
Bet up a perpetual lease in virtue of which he claimed an un- 
der-proprietary right. Rumpal Singh sued for a declaration 
that the defendant had no right in the village beyond that of 
a lease and that he was liable to be ejected by ordinary notice 
of ejectment. Counsel on both sides admitted that the Civil 
Courts had no jurisdiction to make a declaration in the form 
prayed for in the plaint, and so 'the question was not fully 
discussed and threshed out before their Lordships. It does 
not necessarily follow that the Civil Courts have no juri|- 
didion in such cases because counsel admitted it in that 
case. So much I think is indisputable that the Civil 
Courts have no jurisdiction to decide whether the appellant 
in the case of Rampal Singh v. Balhhaddar Singh (1) and the 
appellants in the present case are liable to be ejected by ordi^ 
nary notice of ejectment. I certainly think it may be for 
the Revenue Courts to decide whether there is at presetit 
subsisting in favour of the appellants a lease in consequence 
of which they can only be ejected by a suit under section 
52 of the Rent A«t and not by a notice of ejectment. 
But a perpetual lease does not constitute any one an nnder- 
proprietor. If the respondent in this case had brought a suit 
nnder section 52 in the Revenue Court there is no doubt that 
the first plea raised wouW have been that the appellants are un- 
der-proprietors. It is to be observed that they claim under-pro-. 



Mnhe^har' 

Parehail aiul 

others 

r. 

Babti 

Muhammad 

Ewaz AU 

Jkbaa. 



(1)' I. L. B. 26A11.1. 



Digitized by VjOOQIC 



3.S0 



THE OUDH CASES. 



[Vol. VIT. 



Parsliiui aiul 
ot Iters 

r, 

Bnlm 

Muhammad 

Ewas All 

Khan. 



prietary rights iudepentlently of the lease and on account of 
their status before ihe lease was granted or decreed. In this 
respect therefore the case may be strongly difEerentiated from 
the case of Rampal Singh v. Balhhaddar Singh, 

It has not been contended here by the learned Counsel for 
the appellants that any Court but the Civil Court can dispose 
of claim for a pure and simple under-proprietary right. 
In the ejectment proceedings the appellants set up such 
a right and in the plaint in the present suit the res[)ondent 
alleged that he had to bring this suit in consequence of the 
appellants' denial of their status as tenants. It was the fact 
that the Revenue Courts doubted whether the appellants were 
tenants or under-proprietors which led to the present suit. 
This suit now that the respondent has withdrawn his objection 
under section 561, Civil Procedure Code, is merely a clearing 
of the ground as to the matter of under-proprietary ri^^ht 
before further proceedings are taken in the Revenue Courts. 
1 see nothing in the raling in Rampal Singh v. Balhhad- 
dar Singhy which shows that this Court cannot deal with the 
<^estion of under-proprietary right as apart from any rights 
created by the lease, or that the order of remand by the for- 
mer Bench of this Court was erroneous. 

In connection with this ruling I would say something as 
to limitation. It has been argued that the ruling shows that 
the decision of a Bench of this Court in the case of Tliakur 
ChJuitardhari Singh v. Bahgwandin (I) is erroneous. 
As noticed by my learned colleagae there is the circum- 
Btance in the present case that the appellants set up their under- 
proprietary right in 1893' during the currency of their lease 
and thus the case differs from that of Rampal v. Balhhaddar^ 
But I would observe that the peculiar circumstances of 
such a case as the present were not under the consideration 
of their Lordships of the Privy Council when they decided 

(1) 7 0. C. 187. 
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Rampal Singh v. Balhhaddar Singh, In that case a fresh and 
substantial claim under a lease was set up but the present 
case is I think an illustration of the extreme hardship which 
would be inflicted on landlords in Oudh if they were 
obliged to bring a suit for a declaratory decree against 
every tenant who sets up a plea of under-proprietary right 
in a case of phjection to ejectment by notice, or miscellaneous 
revenue proceeding, under the penalty of the tenant acquiring 
a title by adverse possession if the suit was not brought within 
limitation commencing from the first assertion of the title, though 
the claim had been rejected or ignored by the Revenue Court. 
Here we have a case in which people whose title i to under- 
proprietary right had been finally disposed of by the chief' 
Court in the province alleging in a miscellaneous proceeding 
that they had such a title. The Revenue Court ignored the 
allegation and the respondent was justified in treating it with . 
contempt. 

I may say from several years' experience as a reveune 
officer in Oudh that when a Thakur or a Brahman tenant was 
served with a notice of ejectment he generally filed an objection 
prepared by a petition writer who usually headed the objection 
with an allegation of under-proprietary right. The notice 
would often be upheld and the tenant having paid up his rent 
or come to terms would be permitted to continue holding. 
If in all these cases the mere assertion in the petition of 
objection had involved the landlord in a suit for declaration of 
his title, there would have been an immense amount of 
needless litigation and harassment. 

There is one point more which I wish to notice as 
requested by the learned Counsel for the appellants. He 
specially pressed on us the argument that under Act XXVI 
of 1866 the Financial Commissioner had no jurisdiction to pass 
the decree of January 6th 1869. We decline to consider this 
argument. The Financial Commissioner was then the final 
Court of appeal in Oudh in such cases and we decline to 
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constitute oarselvos into a Court o£ appeal from the decision 
of the Financial Commissioner. 

His decision finally disposed of the appellants' claim to 
under-proprietary title in the whole village. With regard t6 their 
claim to under-proprietary rights by way of «V, in special plots, 
which might have been decreed in spite of their failure to 
obtain a sub-settlement of the whole village, they have not 
been able to establish the facts which under Act XXVI of 1866, 
would alone entitle them to decrees for sir. 

They have therefore no under- proprietary rights of any 
kind left. The way is now clear for the Revenue Courts to 
determine whether the lease decreed by the Financial Commis- 
sioner was only a lease for 30 years. which has expired render- 
ing the appellants liable to ejectment by notice or whether tlie 
lease was one in perpetuity, the rent of which might be revised 
after 30 years. 
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ACCOUNT STATED.— Ziint^fl^um Act, soh, it, art 64.'] When an account 
sbewirtg reciprocal demands between two parties is made up, a 
balance is stiuck, and the debtor signs an acknowledgment tbat 
the balance is due, there is an account stated wit bin the meaning 
of art. 64 schedule ii of the Indian Limitation Act which eyidencea 
a new contract and upon which a suit may be brought, 

Musammat Jhapkan r. Ram Dajal ... 166 

ACCUSED, EXAMINATION OF, IN THE NATURE OP CR0S8- 

BXAMINATION. See Criminal Procedure Code, ss. 164 and 364. ... 191 

ACT— 1839— XXXII ^INTEREST ACTJ. See Interest on arrears of rent 116 

ACT— 1858— XXXV— 8. 5. See Lunatics Estates Act s, 6 ... 354 

ACT— 1866— XIII. See Redemption, suit for ... 259 

ACT— 1869— L See Act I of 1877, s. 42 ... 239 

ss. 8. and 10. See Oudh Estates Act, 1869, ss. 8 and 10 264 

88. 8, 13, 14, 16, and 22 cl. (6) CONSTRUCTION. See 

Oudh Estates Act (I of 1869) ss. 8, 13, 14, 15 and 22 cl, (fi) cons- 
truction ... 24$ 



-s. 33. See Award made by Financial Commissioner in 



dispute regarding maintenance ... 218 

ACT— 1870— VII s. 7, cl. ix and s. 17. See Court Fees Act s. 7, d. ix 

and 8. 17 ... 152 

ACT— 1872— I (INDIAN EVIDENCE ACT) ss. 4 and ^O^Documenb 
more than thirty years old, proof of— Presumption as to document 
more than thirty years old, discretion of Court as regards.] 
The plaintiff produced a document more than thirty years old 
which purported to come from proper custody. The lower Courts 
called for proof of it, and as the plaintiff failed to prove the docu- 
ment formally they rejected it. There were circumstances both 
internal and external which threw great doubts upon the genuine- 
ness of the document. 

Held, that under s. 90 of the Indian Eyidence Act read with 
8. 4 of the same Act, the Court has a discretion to call for proof of 
a document although it be more than 30 yean old and purports to 
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come from proper cnstodj and that nnder the circumstances of the 
present case the discretion was rightly exercised. 

Masammat Shafiq-an-nisa v. Khan Bahadur Raja Shaban 

AliRban ... 290 

ACT— 1872— I 8. 13. See Possession, suit for ... 122 

s. 32. See Lunatics Estates Act (XXXV of 1858) s. 5 ... 354 

s. 65 cl. [c]. See Evidence Act, s. 65 cl. [«] ... 327 

ss. 65 (e) and (/) and 74 (2). See Act III of 1877 

8. 57 ... 365 

' IX (INDIAN CONTRCT ACT), sections 69 and 70— iZinw- 



bursement of person paying money due bi/ another — Justice^ equity 
and good conscience,'] The defendant was the first; mortgagee of a 
Tillage. Under the terms of the mortgage he was entitled to pos- 
session and he was in fact in possession when the plaintifEs, who 
were puisne mortgagees of half of the village and who wished to 
prove that thej were in possession paid into the Tahsil certain 
6UQ1S of money on account of the land-revenue on the village, for 
which the defendant was responsible and the defendant was given 
the benefit of the payments made by the plaintiffs. The plain tLffs 
sued the defendant for recovery of the amount of their payments. 

Ileld^ that under the circumstances neither according to " the 
rult^s of justice, equity and good conscience," nor under the pro- 
visiuus of section 69 or section 70 of the Indian Contract Act were 
the plaintiflEs entitled to recover the amount of their payments. 

Najju Khan and another tr. Ram Bali ... U6 
B. 73. See Interest on 



arrears of rent ... 116 

ACT— 1873— XIX, (N.-W.-P. LAND-REVENUE ACT). See DisquaUfied 

proprietor, suit against, in his own name ... 176 

ACT— 1876— XVII, 8S. 108, 112 and 121. See Pre-emption, suit for ... 284 

. .. XVIII, 8. 9. See Pre-emption, suit for ... 206 

88. 10 AND 11. See Pre-emption, suit for ... 237 

(Oudh Laws Act) chapter l\. See Pre-emption, suit for 31 

ACT— 1877— I (SPECIFIC RELIEF ACT, 8. i2-- Declaratory decree^ 
Jlerersioner suit hy^ against Taluqdar's widow — Discretion of Court 
^Oudk Estates Act I of 1869.1 J. 5 died on the 4th June 1877 
possessed of a taluka, governed by the Oudh Estates Act (I of 
1869). He left three widows and the first appellant as the first 
married of the widows succeeded to the taluka. The other widows 
subsequently died. On the 25th December 1896 the first appellant 
executed a will by which she purported to declare the second ap- 
pellant, her sister's son, as her heir and successor to the estate, and 
the will w(^ Bab0eqnei}tly^duly roistered. The respondent sued 
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the appellants, alleging himself to be the next reversionary heir 
to the estate. He contended that the first appellant's will was 
inralid for the purpose of transfering the estate, and he asked for 
a declaratory decree to that effect. The appellants denied that the 
first appellant was in possession as a Hindu widow and contended 
that she was absolute owner of the estate under an oral will of her 
husband, and that the mere execution of a will did not give the 
respondent a cause of action to obtain a declaratory decree. The 
Court of first instance granted the decree as prayed, and that 
decree was affirmed on appeal by the Court of Judicial 
Commissioner. 

Under s. 42 of the Specific Relief Act, 1877, a claim to a dec- 
laratory decree is not a matter of right but rests with the 
judicial discretion of the Courts. Considering the circumstances 
of the present case it was held that the decisions of the Courts 
below made in the deliberate exercise of a discretion entrusted to 
them by law should not' be interfered with. 

Thakurain Jaipal Eunar and another v. Bhayia Indar Bahadur 
Singh ... 239 

ACT— 1877— III (REGISTRATION ACT) s. 17 els. (J) and (d) 

and s. 49. See Lease for quarrying lime stone. ^ ... 231 

8. 50. See Registration Act 

8. 50 ... U2 

■ s. 57. See Evidence Act s. 65 



cl.(«) ... 82T 

■ 8.57. — Certified copy of regis, 

tered document^ admimhility in evidence of— Public document — 
Evidence Act, ts. 65 (O and (f) and 74 (2),'\ A private 
document which has been registered does not become a public 
document under s. 74 (2) of the Evidence Act ; and a certified 
copy of it cannot te used to prove the contents of the 
original either under s. 65 (e) ot (f) of that Act or under section 
57 of the Registration Act. 

\^Beni Pershad v. Sahai Lai and others (1) overruled ; Harish 
Chunder v. Prosunna Coomar (2) referred to.] 

Raj Gobardhan Singh r. Musammat Nasiban and another ... 365^ 



-XV (INDIAN LIMITATION ACT) SCH. II, ART. 10. See 



Pre-emption, suit for ... 9S 

SCH. II, arts; 10 AND 



120. iS^tf Pre-emption suit for ... ... 8 

• SCH. II, ART. 64. See 



Account stated * ... 16S> 

(1) 7 0.0^827 (2) 22W.B., 808. 
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ACT— 1877— XV (INDIAN LIMITATION ACT) SCH. Il, ARTS. 65, 120 

AND 132. S0e Arrears of rent, suit for ... 108 



SCH. II, ART. 91. See 



Fictitious sale-deed, suit to set aside ... 319 
SCH. II, ART. 113. 



See Award not filed in Court within six months, enforcement of ... 369 

^ SCH. II, ART. 116. See 

Mortgage, suit for recorery of money due on ... 11 
SCH. II, ART. 120. See 



Pre-emption suit for 
SCH. II, ART. 120. See 



Limitation for declaratory suit by landlord against tenant after 
order of Revenue Court cancelling notice of ejectment ... 187 
SCH. II, ART. 142. See 



Redemption, suit for ... 259 

ACT — 1882 — II, ss. 88 and 90. See Purchase of mortgagor*s right by mort- 
gagee at sale in execution of decree of third party ... 307 

,- IV, (TRANSFER OF IPROPERTY ACT), s. 6 cl. I). See 

Mortgagee of tenants holding under decree of Court, suit by 
landlord for possession against ... 265 

— B. 43. See Pre- 
emption, suit for ... 98 

88. 67 AND 99— 

Suit by mortgagee far sale of equity of redemption of mortgaged 
property for atnount due under a einiple money decree — Moiigage.'] 
In March 1893 the defendant mortgaged certain immoveable pro- 
perty to the plaintiff for one lac of rupees. In March 1896 the 
defendant executed a simple money-bond for Rs. 22,000 in favour 
of the plaintiff on which he sued in 1898 and obtained a money- 
decree for Rs. 23,385, In September 1902 in execution of this 
decree he caused the mortgaged property to be attached. On the 
strength of this attachment the plaintiff brought a suit in which 
he claimed a decree for recovery of the amount due under the 
decree by sale of the mortgaged property, i. «., the remaining 
rights of the mortgagor. 

Held that having regard to the provisions of s. 99 of the 
Transfer of Property Act, the plaintiff*s suit was not maintainable. 

The result oC , the enactment in s. 99 is that a mortgagee who 
has attached the mortgaged property in execution of a decree for 
the satisfaction of a claim arising under the mortgage, e. g.^ a 
claim for interest may notwithstanding 8. 43 of the Code of Civil 
Procedure include that claim in any suit that he may be able to 
bring under s. 67 of the Act and that a mortgagee who has attached 
the mortgaged property in execution of a decree for the satia&iction 
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of a claim not arising under the mortgage must first sue on 
his mortgage under s. 67, if his mortgage a<lmit8 of such a suit, so 
that the mortgagor may exercise his right of redemption. Theu if 
such a suit is brought and the mortgagoror any other person redeems 
the mortgage it ceases to stand in the way of the execution of the 
money decree and the erstwhile mortgagee may if necessary pro- 
ceed to enforce his attachment by sale of the property ; if on the 
other hand the mortgage is not redeemed then the property is put 
up for sale and the creditor may if necessary enforce his claim 
under the attachment against the surplus proceeds if any or if 
only a portion of the mortgaged property has been sold against 
the portion remaining unsold. 

Babn Lai Sahu v. Ram Pershad and others ... 814 

ACT— 1882— IV (TRANSFER OFiPROPERTY ACT) 8.85. iS«? Purchaser 
in execution of decree on prior mortgage when sale takes place 
after sale on subsequent mortgage ... 243 

B. 87. See Foreclosure, 

suit for ... 137 

I ' 8. 99. See Purchase 



of mortgagor's rights by mortgagee at sale in execution of decree of 
third party ••• 307 
8. 107. See Arrears 



of rent, suit for — ^^^ 
^-. s. 108 cl. (c). See 



Suit for value of crops distrained for arrears of rent due to landlord 

by sub tenant against tenant ... 351 

ACT— 1886— s. 108 cl. (15.) See Profits, suit for a share of ... 84 

ACT— 1887— IX, s. 21— 'Small Cause Court suity trial of, at regular tuit 
without returning of plaira for presentation to proper Court — -4;?- 
pealfrom Munsifs decree in suit instituted as Small Cause Court 
suit and tried as regular suit.'\ A suit was instituted in the 
Munsifs Court as a Court of Small Causes. The Munsif before 
delivering judgment formed the opinion that the suit was one 
excluded from the jurisdiction of a Court of Small Causes and 
directed that it be removed from the register of Small Cause suits 
and entered in the register of regular suits. He then tried the 
case as a regular suit and decreed the claim. Held, that the suit 
was tried as a Small Cause Court suit and under section 27 of Act 
IX of 1887 no appeal lay from the decree of the Munsif. 

Kandhai Gir and others r. Bhagwant Gir and others ... 144 

SCH. II, ART. 31. See Second appeal in a suit for less 

than Rs. 600 ... 202 

ACT— 1894— V. (N.-W.-P. AND OUDH ACT) 88. 13 and 14. See 
Rural Police Rate, suit by proprietor against under-proprietors for 
recovery of ••. ^^ 
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ACT— 1901— 111 (N..W.-P. AND OUDH LAND-BEVENDE ACT) 
88. 191 and 192 — Partition <jwm, transfer of-^urUdictivn of Court 
of Judicial Commissioner — Code of Ciril Procedure^ t. 25 — Revenue 
Court, jurisdiction o/.] The Court of the Jadicial Commissioner can 
exercise no jurisdiction under s. 25 of the Code of Ciril Procedure 
in respect of partition cases to which se. 191 and<192 of Act 111 of 
1901 apply. 

Thakur Baldeo Bux and others r. Thaknr Balbhadnr Singh ... 143 

ADDITION OR SUBSTITUTION OP NAME AS PLAINTIFF IN A 
8UIT BBOUOHT BT ONB NOT BKTITLVD TO BBIKO IT. See 

Civil Proc^ure Code, ss. 27 and 868 ... 78 

ADMISSIBILITY OF UNREGISTERED LEASE FOR QUARRYING 

LIMESTONE. Sfic Lease for quarrying limestone ... 231 

ADMISSION OF APPLICATION FOR REVIEW, OBJECTION TAKEN 

TO, IN APPEAL. See Review ... 345 

ADVERSE POSSESSION. 5tf« Redemption, suit for ... 259 

ADVERSE TITLE BY TENANT, ASSERTION OF— Tenant— Deelara- 
tory suit by landlord against tenant sfitting up under-jfroprietarj 
title — Under-proprietor — Civil Court, jurisdiction of— Under-pro- 
prietary right — Interpretation of Revenue Court's decree by Civii 
Court."] It is not merely an assertion of an adverse title on the 
part of a tenant which necessitates a suit for a declaration on be- 
half of the landlord with respect to his title. It is only when on 
the basis of such an assertion an order adverse to the landlord has 
been passed by the Revenue Court, thab the landlord will be 
required to file a declaratory suit. 

[Thakur Chattardari Singh v. Bhagwandin (1) approved.] 
When it was proved that a person was holding under w decree 
which it was alleged created a perpetual lease in his favour and 
that he could not claim under- proprietary rights because he or his 
ancestors had never been proprietors, a mere assertion on the part 
of the lessee during the currency of the lease that he was an under- 
proprietor could not create an under-proprietary right in his favour 
by adverse possession. [Raja Rampal Singh v. Balbhaddar Singh 
(2) and Seshamma Shettati v. Chickaya Hegade (3) distinguished. 
JBudesab y. Hanamanta (4) referred to.] 

Held per WeUs, A. J. C. that it was within the jurisdiction of 
the Civil Court to decide whether the particalar decree under which 

(I) 7 O. C, 187. (2) I. L. R., 26 All., I. 

(3) I. L. B., 25 Mad., 507. (4) I. L. R., 21 Bom., 509 at p. 516. 
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the appellant was holding created an under-proprietary right in 
his favour. 

Maheshar Parshad and others v. Babu Muhammad Ewaz All 

Khan ... 872 

ADVOCATE OF CHARTERED HIGH COURT. S^e Pleader, refusal by, 

to accept notice of date of hearing of case ... 308 

ADVOCATE, WITHDRAWAL OF, FROM CASE. See ?le&der, refusal 

by. to accept notice of date of hearing of case ... 303 

ALLOWANCE OF WARD GRANTED BY COURT OF WARDS, AT- 

TACHMENT OF, UT EXECUTION OF DECREE AGAINST HIM. See 

Court of Wards Act 1899 s. 22 ... 174 

AMENDMENT OF PLAINT. See Suit in the name of an alleged minor 

bynextfiiend ... 234 

ANOMALOUS MORTGAGE. See Mortgage, suit for recovery of money 

due on ... 11 

APPEAL. See Partition, suit for ... 161 

— . See Pre-emption suit for ... 359 

, DISMISSAL OF, IN DEFAULT. See Pleader refusal by, to 

accept notice of date of hearing of case ., 303 
, DISPOSALOF BY SUBORDINATE JUDGE. See Oudh Civil 

Courts Act, s. 18 cl. [3] ... 321 
FROM MUNSIFS DECREE IN - SUIT '.INSTITUTED AS 



SMALL CAUSE COURT SUIT AND TBIED AS BEGULAB SUIT. See 
Act IX of 1887, s. 27 ... 144 

APPELLATE COURT, POWER OF, TO SET ASIDE ORDER OF LOWER 

COURT PUTTING OOMjPLAINANT IN POSSESSION OP TaJHHD— Code 
of Criminal Procedure i, 423 cL (d) and s, 522 — Indian Penal 
Code 8. 447.1 The acoosed was convicted of an offence under s. 417 
oflthe Indian Penal Code and sentenced to pay a fine of Rs. 61 . An 
order was also passed at the same time under s. 522 of the Code of 
Criminal Procedure for putting the complainant in possession of 
the land in dkpnte and for removing '.certain fencings which had 
been erected by the accused. The Sessions Judge quashed the 
conviction and sentence and set aside the order under s. 522 of the 
Code of Criminal Procedure. 

Heldy that under s. 425, ol. (d) of the Code of Criminal 
Procedure the Sessions Judge ihad power to set aside the order 
under s. 622 of the Code of Criminal Procedure. 

Sarabdawan Singh v. Eing-Emperor and another ... 208 

APLICATION BY APPELLANT FOR EXTENSION OF TIME FOR 

PATMmn: OF PBIOE^ See Pre-omption, suit for ... 359 

FOR BXBCUTION BY BEKAUIDAB, OF PURCHASSB 
OF BIOHTS or DBOBBB-HOLDSB, Sw KxccatioD of decree ... 229 
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APPLICATION FOR REVIEW FILED BEFORE FILING OF APPEAL, 

JURI8DICTIQ2J OP COURT REOAHDIKO. See Review of judgment... 299 

ARREARS OF RENT, SUIT BY PROPRIETOR AGAINST ONDER- 

PROPRIBTOR FOR. S^tf Interest on arrears of rent ... 116 

^ SUIT FOB,— Decree of Settlement Churt— Money 

charged upon immovable property — Jurisdiction of Civil Court — 
Frame of suit— Tielief—- Indian Limitation Act^ sck. ii, arts. 65,120 
and 132 — Right to sue for arrears of money due under settUm&nt decree 
witheut proving receipt of the money since the decree— Code of Civil 
Procedure, ss, 13, 43, and 371.] At the first regular settlement 
the defendants obtaine<l a decree against the Government for pro- 
prietary rights in a certain village. A suit was brought at the 
same settlement by the plaintiff for superior proprietary rights in 
the same village and was dismissed, but the decree dismissing it 
decreed to him 10 percent, on the Government revenue. Subsequent- 
ly the plaintiff sued to have this decree set aside, and to recover 
possession of the village or to obtain an increased amount of 
" malikana.'* This suit abated after which the plaintiff brought 
the suit for arrears of the 10 per cent, on the Government revenue 
decreed to him and he based bis claim upon the settlement decree. 
The relief for which he asked was **that a decree for 
*' malikana** dues in respect of the village with costs of the suit 
be passed in his favour against the defendants.'* 

Held, that the money claimed was not rent, and that the suit 
not being one for arrears of rent within the meaning of the Oudh 
Rent Act was cognizable iby the Civil Courts. 

Held further, that the 10 per cent, on the Government revenue 
decreed to the plaintiff was a charge upon the village. 

Where a plaintiff is suing for money which as a matter of fact 
is charged upon immovable property, the suit may be regarded 
as one to raise the money out of the property, unless it is quite 
clear tbct the plaintiff only intended to ask for relief against the 
person of the defendants and not for relief against the property. 
Having regard to the circumstances of the present case, it was held 
that this suit might properly be regarded as one for money charged 
upon immovable property and that therefore it was governed by 
art. 132 and not by art. 120 or by art. 65, sch. ii of the Indian 
Limitation Act. 

Upon the contention that the suit was barred by limitation 
because the plaintiff had not at any time received his share of the 
profit or any part thereof it was held that the plain tiff*s right to 
receive the money having been established by the settlement 
decree, he could sue for arrears for twelve years next before the 
suit without proving that he had received the money since the 
decree. 
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Held that the suit was not barred by sections 13, 43 and 371 
of the Code of CUil Procedure. 

Kaja Mohamad Mumtaz Ali Khan v. WazirKban and others 108 
ARREARS OF RENT, SUIT FOR^Kabuliat executed m stamp payable 
for lease and registered— Transfer of Property Act, s. 107 
— HesjnAicata.l The plaintiff-appellant sued the respondent for 
arrears of rent alleging him to be a lessee of certain villages. The 
respondent admitted he had executed a fcaftl/^*fli in favour of the 
»p4>ell4Mit, that he had been placed in possession of the villages 
and had collected the rents. The claim however was resisted on 
the ground that the relation of landlord and tenant^ or theka<lar, 
<iid Hot exist between the parties inasmuch as there had been no 
registered lease executed by the appellant in favour of respondent 
as required by law. In a previous suit for arrears of rent brought 
by the appellant against the respondent on the lease now ia 
question the respondent never raised the defence that there was 
no valid lease and a decree was passed for an amount agreed upon 
by the parties. 

Held, that the kabidiat executed by the respondent was a lease 
within the meaning of section 107 ot the Transfer of Property Act 
and that the relation of landlord and tenant subsisted between the 
parties. Section 107 does not specifically lay down that the lease 
taust be by a registered instrument executed by the lessor, and 
having regard to the t>revailing practice in these provinces, and 
section 2 (16; of the Stamp Act a duly stamped regi&tere<l instru- 
ment executeil by the lessee and accepted by the lessur either in 
writing or by his acts, constitutes a gooil lease and establishes the 
relation of landlord and tenant^^ween the parties. 

Held further, that the defence raised in the case-wms barred 
by the priuciple of res judicata, 

Hon'Ue Maharaja Sir Pariab Narain Singh ©. Bagho Behari 169 
ASSAULT. See Security to keep the peace after conviction on a sum- 
mary trial .,, 338 
AWARD BY BRITISH INDIAN ASSOCIATION. See Guzara land, suit 

for possession of ... 90 

AWARD MADE BY FINANCIAL COMMISSIONER IN DISPUTE RE- 
GARDU7G a Al^HTESAUCE— Mules oftJie Brltsh Indian Association— 
Act I of 1869, s, JJ.] Against S S, a Talukdar, A and S put in claims 
to be entitled to shares in the estate. Thuir claims were dismissed 
by the Financial Commissioner, Mr. Davies, on the 27th August 
1867 but he advised them to accept any maintenance awarded to 
them by the Committee of Talukdars. Subsequently on the 9th 
January 1869 the Financial Commissioner made the following 
award in respect of their claims :— 
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"The sharers in compliance with Mr. Davies* order hare 

applied to the Talukdars* Committee The case has 

now come. to me for disposalj^not judicially but as supervisor of the 

Talukdars* proceedings A who is childless will 

receiye for bis life a two annas share in the estate, 8 and his 
beirs will receive in perpetuity a 3 annas share in the same estate. 
On the death of A his share will be divided equally, one anna 
will revert to 8 S andi bisjieirs and successors^ and one anna will 
go to /S and his successors." 

A died and one anna accordingly went to S making his share 
up to 4 annas and one anna reverted to 88- 8 was put in posses' 
sion of land having a gross rental equivalent to the profits of a 4 
.annas share. 

The plaintiff the son of 88, sued the defendants, the descen* 
dants of 8 alleging that the award of the 9th January 1869 was in 
the nature of an award for maintenance and must be read subject 
to the rules of the British Indian Association framed in 1867 and 
that S having died he was entitled under those rules to 25 per cent, 
of the gross rental from the first generation of his heirs as rent 
I payable by the defendants to himself. The defence set up was 

that the Financial. Commissioner was acting purely as an arbitra- 
tor and not as in any way connected with^the British Indian 
Association and that the rules of the British Indian Association 
jcould not be read into that award the effect of which was to 
confer a share in absolute proprietary right on 8 and his heirs. 

Held^ that the Financial Commissioner when making his 
award of 9th January 1869 was acting as a private gentleman and 
not in any official capacity and that his award should not be 
treated as an award made by the British Indian Association or 
read subject to the rules of that Association. 

Ganga Bakhsh u. Dalip Singh and others ... 218 

AWARD NOT FILED IN COURT WITHIN SIX MONTHS, ENFORCE- 
MBNT ov—8pecifio performance— Joint propeHy, suU for division 
of—LimUation Act. ScK iiy art. 113— Code of avU Procedure *. 
525.] The fact that an award has not been filed in Court does not 
make it invalid, the provisions of^ s. 626, Civil Procedure Code, 
being not imperative. 

\Subbaraya Chettiuy. Sadasiva ChMti (1) and Nariingh 
Qariwan v. Puttoo Ostagur (2) followed.] 

Held also that a suit to enforce an award cannot be treated as 
a suit for specific performance of contract within the meaning of 



(1) I. L. R. 20 Mad., 490. (2) 20 W. R. 420. 
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art. 113 of the second schedule to the Limitation Act of 1877. 

Shso Narain v. Beni Madho (1) followed. 

Held also that where by an arbitration a property has been 
awarded jointly to some members of the family alone, a snit can 
be broaght by any of snch members against the others for the 
division of that property alone without including the property 
which jointly belonged to the whole family. 

Lachmi Narain y. Janki Das (2) followed. 

Tbakur Sheo Narain Singh and others v, Thakur Bishunath 
Singh ... 869 



B. 

BLOCKINa A ROAD, REMEDY OF CO-SHARER AGAINST OTHER 
00-SHABBBS FOB. See Possession of shamilat land and demolition 
of construction thereon blocking a road, salt against co-sharer 
for ... 86^ 

BONA FIDE MISTAKE, INSTITUTION OF SUIT THROUGH. See 

Plaintiff, addition of, after commencement of suit ... 193 

BRITISH INDIAN ASSOCIATION, RULES OF THE. See Award by 

Financial Commissioner in dispute regarding maintenance ... 218 

" BROTHERS," MEANING OF. See Oudh Estates Act (I of 1869) 88. 8, 

13, 14, 15, and 22 cL (6) construction ... 248 

BURDEN OF PROOF. See Nazul land in Oudh, suit for possession of ... 65 

BURDEN OF PROOF UPON PLAINTIFF WHEN PARDANASHIN 
WOMAM DEKiES BZBOUTiOK OF DSBD. See Pardanashln woman, 
denial of execution of deed by .^ 292' 

C 

CAKTONMENT CODE, 1899, SS. 83 AND BB—Notiee for repairs of 
building — " Insanitary state " and " defects" meaning of—Pre^ 
sumption as to issue of notice by duly constituted authority — Crimi'- 
nal revision — Criminal Procedure Code^ s, 439.] The Cantonment 
Magistrate issued a notice under s. 83 of the Cantonment Code to 
the applicant to the effect that a house belonging to the latter 
bad been declared both ruinous and insanitary by expert opinion 
and that he was thereby directed to carry out the repairs indicated 
in an attached report which recommended general repairs. The 
applicant having failed to comply with the notice was prosecuted 
and convicted. 

ffeld that for the purposes of a prosecution under 8. 85 read 
with 8. 83 of the Cantonment Code, 1899, it is not necessary for the 

(1) I. L. R. 23 All., 285. (2) I. L. R. 23 AU., 216. 
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prosecution to begin by proving that the authority which issue*! 
the notice was duly coustiiuted, and the Court ought to presume, 
until some eyidcncc is given to destroy the presumption, that the 
Cantonment authority use<i the regular and lawful procedure, and 
that the common course of business was followed in its procetlure, 
and it is for the person raising the objection to give some evidence 
to show that it would not be safe to make such a presumption. 

Held that, the phrase insanitary state* in 8. 83 does not mean 
an insanitary state generally, but an insanitary state as qualified 
by the preceding words, that is, an insanitary state resulting from 
the ill-construction or dilapidation of the buil<lfng. The word 
* defects ' in that section means * sanitary defects* and the repairs 
which the notice may require the owner to execute must therefore 
be such repairs a<? are necessary to remove the sanitary defects 
result mg from the ill-construction or dilapidation of the building. 
Held tbereforev that the repairs which the applicant was required 
to carry oat were repairs of such a nature as to put the house into 
habitable order generally, and not merely repairs to remove sani- 
taiy defects of the nature contemplated in s. 83 ; that the Canton- 
ment authority was not authorised by the prorfsions of 8. 83 to 
issue a notice for general repairs ; that it did not exercise a legal 
discretion in directing under that section sach repairs to be carried 
out, and that the notice was bad and invalid in law. 

G. T. Jackson v. King Emperor ... 51 

CANTONMENT CODE, S 83, 83, AND 283 — Naticft for gewral 
repain^ Criminal r^iHon—Cbde of Criminal Procedure i, 439— 
Penalty for failure to comply with notice for repair*."] Tlie Can- 
tonment Magistrate by a notice purporting to have been issued in 
accordance with s. 83, Chap. VI, Cantonnient Code, directed the 
applicant to carry out certain general repairs in a bouse as recom- 
mended by a Committee of Arbitration, The applicant, having 
failed to comply with the notice, was convicted under s. 283 of 
the Cantonment Code. 

Held that the procedure adopted by the Cantonment Magis- 
trate was not authorized by s. 83 of the Cantonment Code, and 
also that the repairs ordered to be carried out were not the kind 
of repairs contemplated by s. 83, and that the notice purporting 
to have been issued under that section was bad and invalid in law. 

ITdd, further that a penalty for failure to comply with a 
notice under s. 83 being expressly provided for in s. 85, the convic- 
tion under s. 283 was illegal. 

[Q. T, Jackion v. King- Emperor (1,) follotoed.} 

Rai Narain Das v. King- Emperor ♦.„ €g 

0) 7 0. C, 5i. 
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CADSE OF ACTION. jStw Suit for valne of crops «listraine<I for aiTears 

of rent due to landlord, by sub-tenant ngainst tenant ... 351 

CERTIFIED COPY OF A REGISTERED DEED, ADMISSIBILITY OF, 
TO PEOVE EXISTENCE, CONDITION, AND CONTENTS OF THE OEI- 

OINAL. S'^A Evidence Act, s. 65, cl. [/?] ... 327 

CERTIFIED COPY OF REGISTERED DOCUMENT, ADMISSIBILITY 

IN EVIDENCE OP. See Act III of 1877 8. 57 ... 365 

CIVIL COURTS ACT [OUDH,] SECTION 18, CLAUSE (3)-JttrMdf?>- 
tian of a Subordinate Judge empowered to try appeals^ as regards 
appeals preferred to his predecessor ufider Government^ Notification 
issusd in his time — Appeal^ disposal of, by Subordinate Judge — 
Receipt of money not purporting to extinguish mortgage-debt^ regis- 
tration of] A notification dated 30th December 1900 and issued 
under section 18 clause (3) of the Oudh Civil Courts Act provide<l 
that appeals from decrees and orders of the Munsif of Kberi should 
be (1) preferred to, and (2) heard and decided by i?. Subordinate 
Judge of Kheri. The same powers were confeiTed on bis successor 
J9 by a Notification dated 29th March.1901. 

Held per Scotty J. C. that power to hear and decide appeals 
conferred on Sunder the Notification of 29th March 1901 included 
the power to hear and try and dispose of appeals preferred to his 
predecessors. 

Held per Chamier^ A. J, C. that when an appeal has been 
rightly preferred to the Court of Subordinate Judge, the Subordi- 
nate Judge presidirg in that Court is bound to dispose of it whether 
it was preferred under a Notification issued in his own time or 
under a Notification issued in his own time or under a Notification 
issued in the time of any of his predecessors. 

The appellant brought a suit to recover a certain sum of 
money alleged to be due on a mortgage executed by the respond- 
ents to secure the payment of Rs. 300 with interest &c., &c. The 
respondents denied that anything was due to the appellant on the 
mortgage and produced a receipt for Rs. 300 simply for the purpose 
of proving the payment of that sum. 

Eeldy per Soot^ J, C, that as the receipt did not purport to 
extinguish the mortgage and was not relied on for any other pur- 
pose than to prove the payment of a certain sum of money, it did 
not require to be registered . 

Sohan Lai v. Baldeo Pershad and others ... 321 

CIVIL COURT, JURISDICTION OF. See Adverse title, by tenant, 

assertion of ... 372 

CIVIL PROCEDURE CODE, S. 13. See Possession, suit for ... 122 

SS. 13, 43, AND 371. See Arrears Of rent, 

suit for ..i 108 
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CIVIL PUOCBDURE CODE, S. 25. Sm Act lU of 1901, ss. 191 and 192, 142 

■ ■ ■ SS. 27 AND Z6S^DMth of plaintiff-respaHd' 

ent pending appeal — Addition or substitution of name as plaintiff 
in a suit brought by one not entitled to bring it— Right of defend' 
ant to dismissal of suit brought by unauthorized person — Proce- 
dure."] S alleging himself to be the heir of B who died in Decem- 
ber 1898 brought a sait for arrearis of rent against ff in respect 
of a certain land which formed part of the estate of B, H denied 
£^s right to the estate of B and stated that a sait for the whole 
estate bad been brought against 8 by the appellant. The Court 
of first instance decreed S^% claim in part. At the time when the 
decree was passed the appeUant*s suit was pending. H appealed 
to the District Judge and 8 filed objections under s. 561, Civil 
Procedure Code. At this stage the appellants suit against 8 waa 
decreed. The appellant then appelied to have her name entered 
on the record of the lower appellate Court in place of that of 8 in 
the suit for arrears of rent. The District Judge held that the 
appellant was entitled to have her name added to, not substituted 
for, that of jS as a respondent. 

Heldy that the appellant had no right to thrust herself ai 
plaintiff into the suit for arrears of rent which was brought by a 
person who had no right to bring it. A defendant has aright 
to the dismissal of a suit brought against him by an unauthorized 
person and the defect cannot be cured by the addition or substi- 
tution of the name of the person who might have brought the suit 
nnlesB the case comes within a. 27, Civil Procedure Code. 

Rani Raghubans Knar v, Hashmat Ali and others ... 78 

■ '— t*. 27. 8ee Plaintiff, addition of after com- 



mencement of suit ... 193 
SS. 36 39, AND 40. See Pleader, refusal 



by, to accept notice of date of hearing of case ... 30S 

— :— S. 206. 8ee Pleader's fees, how to be 



calculated in a suit for pre-emption ... 43 

S. 244. See Foreclosure, suit for ... 137 

See Execution of decree ... 213 

See Execution of decree against 



minor when no guardian ad litem appointed in the suit ... 199 

. SS. 253 AND biZ.—SecuHty for du4 per- 



formanee of appellate decree^ suit for enforcement of] The appel- 
lants having executed a security bond under s. 645 of the Code of 
Civil Procedure in favour of the respondent, it was held that the 
respondent could enforce the bond by suit and was not bound to 
proceed in the execution department. 

Shitab Singh and another v, Shiam Blhari and on bit 
death his minor son Janki Saran ... 210 
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CIVIL PUOCBDURE CODE, S. 266. Ses (North-Westerm Provinces and 

Oudh) Court of Wards Act, 1899, S. 22 ... 174 

S. 294, Ses Purchase of mortgagor's rights 

by mortgagee at sale in execution of decree of thirtl party ... 307 

SS. 365 and 666. See Representative of 

deceased appellant, jurisiliction of Court to which a case has been 
remanded, to bring on record ... 17 

S. 625. See Award not filed in Court within 



six months, enforcement of 

, SECTION 661 AND 58i^ OhjectixmJUed 

in second appeal.] In an objection under s. 661 of the Code of 
Civil Procedure filed in a case in second appeal the ground taken 
was ** that the learned District Judge is wrong in holding that the 
muafi Chak Oudar Shah was waqf property and that the plaintiff 
was not entitled to her legal share in it." 

Held^ that the ground taken in an objection under s. 661, 
Civil Procedure Code, when filed in a case in second appeal must 
comply with the provisions of 8. 684 of that Code, and that the 
ground in question as drafted did not comply with the provisions 
of that section as it did not allege that the decision was contrary 
to any specified law or usage having the force of law. 

Mubarak Ali v. Musammat Buqaya Bibi 
■ S. 586. See Second appeal in a suit for 



869 



less than Bs. 500 



• S. 623. See Beview of judgment 
SS. 623 AND 626. iStftf Beview 



COLLECTOR, ENTRY TN BECOBD OF THE NAME OF, AFTER 
LIMITATION. See Disqualified proprietor, suit against, in his own 
name 

COMMDTATON OF INSUFFICIENT CASE OF INSANITY INTO A 
CASE OF WEAKNESS. See Insanity 

COMPENSATION FOR REVENUE PAID BY LAMBARDAR ON 
ACCOUNT OP JOINT LAMBAROAB, SUIT FOB — Otldh Rent Act SS, 108 
cL 16y 129 and 132—LimUaiian.'} A suit under cl. 16 of s. 108 of 
the Oudh Rent Act for compensation for revenue paid by a lambar- 
dar on account of a joint lambardar is governed not by section 
132 but by 8. 129 of the Act and should be instituted within one 
year from the date of the accrual of the cause of action. 
Raja Bam v. Musammat Menda 

CONTBACT ACT, s. 73. See Interest gn arrears of rent 
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345 

176 

287 
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CONTRACT BETWEEN PLAINTIFF AND THIRD PARTY, ON WHAT 

GROUNDS DEFENDANT CAS QUESTION VALIDITY OP. ^ Contract 

respecting miuor*8 estate made by his uataral guardian not void 
but voidable ••• 1^1 

CONTRACT RESPECTING MINOR'S ESTATE MADE BY HIS NATU- 
BAL OUAEDIAN NOT VOID BUT VOIDABLE— ^'i/n^rflc^ between plain- 
tiff and third party^ on what grovtidt defendant can questiim 
validity «/.] A sale or mortgage of or other dealing with a minor's 
estate by a de facto and natural guardian is not a nullity ; it is 
not voi<l but only voidable and only the minor or his representa- 
tives can ratify it or avoid it ; and the same is the case with a cer- 
tificated guardian who deals with his ward's estate without the 
sanction of the Court. 

A volunteer cannot as plaintiff avoid a transaction which does 
not concern him, and a defendant can always resist a suit upon the 
ground that no right or title at all has passed to the plaintiff or 
that an assignment to the plaintiff was made to defraud the 
defendant or was illegal or void or opposed to public policy ; but 
where an assignment is in law sufficient to pass title to the plaintiff 
ami is not illegal or void or opposed to public policy or a fmutl 
upon the defendant but is only voidable at the instance of a thinl 
party on the ground of undue influence, failure of consideration or 
the like, then the defendant cannot challenge the validty of the 
assignment unless a trial of the question of its validity is necessary 
for his protection, in which case the person who has the right to 
ratify or avoid the assignment should be made a party to the suit 
and the validity of the assignment tried out. 

liazari r. Lallu and another ,., igi 

CO-SHARERS IN A GROVE, POSITION OF, AFTER PARTITION. See 

Pre-emption, suit for ,,, 19 

■ OF MAHAL. See Pre-emption, suit for ... 284 

SUB-DIVISION, RIGHT OF PRIORITY AMONG. 

See Oudh Laws Act s. 9 els. (I) and (2) ... 921 

COURT FEES ACT (VII OF 1870) SECTION 7 CLASE IX AND 
SECTION M-^Court-fee in a suit to redeem property subject to 
more than one deed of mortgage, how to be comp^ited— Redumption, 
suit for.] The respondent sued the appellant for redemption of 
certain property in respect of which four documents were allegftl 
to have been executed, namely (I) a deed dated December 16th 
1892 whereby the property was mortgaged for Rs. 21,000, (2) a 
deed dated August 8th 1893 stated therein to be a deed of further 
charge for Rs. 642 (the executant promised to pay this sum with 
interest along with the sum secured by the first deed and agreed 
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that the property Bhoold not be redeemed exoept upon pay* 
ment of the further advance and interest thereon as well as the 
•am secured by the first deed and it was stipulated that all the 
conditions of the first deed should be deemed to apply to this 
deed also, (3) a deed dated August 7th 1894 and (4) a deed 
dated October Ist 1894, both bring similar in all respects to the 
second deed except that they were not stated to be deeds of further 
charge. The respondent paid on his plaint a court-fee which was 
computed upon the sum total of the principal amounts of the four 
deeds. 

Htld^ that the court-fee upon a plaint in a suit for redemp- 
tion or for foreclosure should be calculated upon the sum total 
of the principal money payable under the deeds by which 
those monies are secured, and that therefore the fee paid upon the 
plaint in the present case was sufficient under clause ix of section 
7 of the Court Fees Act. 

Held further, that section 17 of the Court Fees Act applies 
only where there are two or more distinct causes of action. 

Thakur Jawahir Singh v. Thakur Balwant Singh ... 162 

COURT-FEB IN A SUIT TO REDEEM PROPERTY SUBJECT TO 

MOKE THAN 0KB DEED OF MOBTGAOB, HOW TO BB OOMPUTBD. 

8m Court-fees Act s. 7 (cl.) ix and s. 17 ... ISS" 

COURT-FEE, HOW CALCULATED WHEN APPELLANT SEEKS TO 
BBOAPB PAYMENT OF A BUM DEOBEBD AGAINST HIM AND TO 
RECOYBB A SUM PEOM BESPONDENT. See Review ... 34S 

COURT INSPECTOR, SEAT OF, WHEN ^CONDUCTING CASES.— 
Pereoru conducting prosecution or defence not to occttpy a seat on 
dais of the Court."] No person conducting the prosecution or 
defence in a case should, under any circumstances, be allowed to 
occupy a seat on the dais of the Court. 

Mukta Pershad and others v. King- Emperor .»« 8^ 

COURT OF WARDS ACT (N.-W.-P. AND OUDH) 1899 s. 2i^Allotoanee 
of ward granted by Court of Wards, attachment of in execution of 
decree against him — Code of Cicil Procedure, *. 266 J\ A sum 
allowed by the Court of Wards under s. 22 of the North-Westem 
Provinces and Oudh Court of Wards Act, 1899, in respect of the 
expenses of a ward and of his family and dependants, is not a debt 
within the meaning of the first paragraph of s. 266 of the Code of 
Civil Procedure, and cannot be attached in execution of a decree 
obtained against them. 

Lala Bansidhar t;. Chaudhrain Zeb-un-nissa and another, 174 

CRIMINAL PROCE DURE CODE, S. 106. See security to keep the peace 

after conviction on a summary trial ... 838 
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CRIMpt \L EUO0e;pqRH: COP^ ^. IIQ ANp 117. ai3e Sar^ty, rejec- 
tion of, UDoii Police Uepoi't ••• 11' 

■^ : S. 146 CLAUSES [I] AND [»]— 

Criminal P.roc^4*^re Code, ss. 4^9 nnd 439 — Criiuinal lievinion — 
Irr^^nlaritie* in proceeiingn — JHrlisdivtion of Magiitrate.'] lu a 
pn'ipiual case it wvs cmteiHletl ibat the MnirUimte »HTestetJ him- 
■elf of juriHtliciioii by not having in bis ortler, mmle under section 
]45 p), Criminal Froce«iure Co«le, srarcni rbe giwnnis for bis belief 
t^at there was likely to be a breach of the peace, ami by not having 
Qnder clause (B) of that section nerved a copy on the applicant. 
Hei^d, that the matters referre<1 to were mere irregularities in the 
proceedings and did not ia the least aff jct the question of juris- 
diction. 

IMahph 1. JS^ra\n (I. L. B. 27 Calc 9S1) diaf^oted froml. 

Bidya Dhar r. Jagdish Pershad ... 334 
r SS. 164 AND 364— SfotewKwi^ of ae- 



cusedf recording of, before erldenee for proMcution^Aceuted, exa* 
mination of \fi ths nature of croxs-examiHotion.] To record the 
statement of an accused ^>er«ion under s. 164, Criminal Proce«lure 
Co<l6, before any sort of eviileuce for prosecution has been takea 
ia ountmry to law. 

It is opposed to the principles of English justice to commence 
proce^lingR by subjecting an accused per8«>n, who lias not offered 
to make a confessicm, to a searching crofl8-examiiiati«»ii ; and in 
examining an a<cused nnders. 864, Criminal Procedure Code, it 
would not be fair to put him such a question as " If you did not 
Cpm.mit the raunler who «Hd ?" 

phe<lant>. King-Emperor ... 191 

_ . '. , S. 423 CI. CD) AND S. 522. See 



Appellate Court, jiower of, to set aside order of L jwer Court pot- 
ting complainant in possewion of laml ... 208 
'. '- SS. 4H5 AND 439. See Criminal Pro- 



cedure Code, 8. 45 els. [I] and [H] ... 834 
, 8, 43^. See Cantonment Code, 1899, 



as. 83 and 85. ... 51 

. -. See Cf^ntonment Code ss. 83, 85 



and 28.3 ... C8 

CRlBillNAL UEVISION. S/*e Cantonment Colo, 1899, ss. 83 nn I 85 ... 61 

. . See Cantonment Co<le ss, 83 85 and 283 ... 6$ 

: See Criminal Procedure Ootle s. 145 els. [I] 

and[:0 - ^34 

W*SQ;^A^iX MiWia^,9« ?W-^9X- *f.^\WJIi ^^Jtjao^n^^liUi^ 

^ — lift 



Digitized by VjOOQIC 



P«gt. 

P. 

DAM AORS. Sg^ Mertgafp, mft for recorerj of mnnej doe on ... 11 

DAMAGK CAUSED BY RRASON OF CONTUACT. S^tt Suit for valne 
of crops (listraiiieil for arrears of rent due to land-lonl, bjr sub- 
lenaiit agniiiflt. tenant ... 351 

DEATH OF PLAINTIFF RES PON DE5JT PENDINQ APPEAL, gss 

Coile of Civil Pmce-lnre, as. 27 and 3»>8 ... 78 

DECLAUATION THAT DEFENDANT IS AN ORDINARY TENANT, 
SUIT FOE. 3t^ IJiniration for declaratory suit by landlord against 
tenant after onler of Bevenne Conrt cancelling notice of ejeotment 187 

DECLARATORY SUIT BY LANDLORD AGAINST TENANT SETT- 
ING UP UNDBB-PBOPEIBTART TlTLl. 8se Adrerse title bj tenant, 
asficrtion of ... 373 

DECLARATORY DECREE. Sf^e Act 1 of 1877 s. 49 ... 239 

DECREE. 5ff<* Partition, suit; for *.. 161 

DECUBB, AMENDMENT OF. S^flmd^Bf^^ hQW to b« eftlcnlated 

iu a suit for pre-emption ..• 48 

DECREE FOR FORBCLOSURB, ALTERlNa BEFORB MAKINa 

ABSOLUTS. Sm Foreclosure, suit for. ... 137 

DECREE FOR FORECLOSURE IN RESPECT OF FART OF MORT- 
GAOBD PbOPBBTT SUBSBQUBUT TO OBDBB ABSOLUTE IB BBSPBOT 

OF THB BBMAiNina PABT. Sf^ Foreclosure, suit for ... 137 

DECREE FOR JOINT PciSSESSION WHEN NO SUCH RELIEF IS 

PRATED FOB, UITBBFBBBNOB OF COUBT IN SBGONO AP?B4^ WITB. 
5/w PosseSi^ion of sbamilat land and demolition of puuHi ruction 
thereon bloking a raa4l, suit ag Must co-sbarers for ... 382 

DECREE FOR PRE-KMPnON, OUTAINKD BY A PERSON IN A 
SUIT TO WaiCB PLAINTIFF IN TUB SBQONO SI^IT 18 VQT A PAl^TT. 
See Pre-emption, suit for ... 1 

DECREE OF SETTLEMENT COURT. Sm Arrears of rent, snit for 108 

DECREE OF SETTLEMENT COURT aiYINCJ PWJRlSrAftY ?0^ 

SSKSSION. S^tf Re«lerapt ion unit for ... 259 

DWORETfON OF COURT. S-»f Act I of 1877 s. 49 ... 139, 

DISCRETION OF MAGISTRATE IN RESPECT. OF WR^TI^ 

5^ Surety, rejection of,,u|ion PoUfc Rejwrt ... 113 

PISMISS\LOFOBIECTION INVOLVING Q(WS%U>NQfnTUL Sm 

Partition, ^i|i fui: ^. IftL 

WSFQSAL 9,7 WlbMB WWB^yiMD BT:QQQBT, 4^i)to^pU« 

fied proprietor, suit ft|g)$Ml9 Iiii^own Jtfox^ ••• 176 
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DISQUALIFIED PROPRIETOR, SUIT AGAINST, IN HIS OWN NAME 

— Collectifr^ BHiry in record of the name o/, ajter limitation— Act 
XIX of 1873 — Heritable watiha to he taken into account in aieer^ 
taining husband's propniy for firing dincer — Oudh Lata Act, $, 
S— Disposal by will of dower fieed by Court— Ma horn edan Law,] 
The defendant at his marriage agreeti to pay his wife U Rs. 1,25^000 
as dower. Of this sum H by her will bequeated Rs. 30,000 to the 
plaintiff and TFin eqnal shares. 11 dieil in November 1896 leaving 
no property except her dower debt. The plaintiff sued the defen- 
dant for his share of the legacy. The defendant was at the dat« 
of the suit a disqualified proprietor whose estate was in the charge 
of the Court of Wards, and the suit (which was filed on the last day 
of limitation) was brought against him in his own name instead 
of in the name of the Collector of District in which the suit was 
instituted. The name of the Collector waa not entered on the 
record till after the periott of limitation ha^l expired. The Court 
reduced the amount of dower to Rs. 7,600. 

Held, that having regaril to the provisions of Act XIX of 187S 
(N.-W.-P. Iiand- Revenue Act) the disqiialifie<l proprietor was the 
real defendant, that no new party was a*i<le<l when the name of 
the Collector was entered on the recon.1, and chat therefore the suit 
was not barred by limitation. 

Held, that a heritable wasiha shonld be taken into aoconnt in 
ascertaining the means of the husband nailer s. 5 of the Oudh Lawi 
Act. 

/r<jW, that under the Mahometan Law //could not dispose 
by will of more than one third of the amount of dower fixetl by 
the Court. 

Ahmad Raza Khan n Mirza Ali Hnssain and others ... 171 
DOCUMENT MORE THAN THIRTY YEARS OLD, PROOF OF. See 

Act I— 1872, M. 4 and 90 ... 290 

E. 

ENTRIES IN GOVERNMENT RECORD NOT CONCLUSIVE PROOF 
OP TITLV. See Suit for rent of land occupied without consent of 
lnn<llor«l ... 340 

ENTRY OF TAI.UQDAR'8 NAME IN LISTS PREPARED UNDER 
OUDH ESTATBS ACT AFTSS HIS DEATH. See Oudh Estates Act 
(I of 1859) 88. 8 and 10 ... Si 

ESTATE FOR LIFE. Sse Gusara land, suit for possessioti of — 90 

BVlDBJiCE ACT, SS. 4 AND 00. See Act-1872 -I, t^ 4 and 90 ... 290 
^ 8. 13. See Possession, suit for ... 191 
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EVIDENCE ACT, S. 82. See Lunatics Estotes Act (XXXV of 1858) 8. 6, 364 

, S. 66, cl. [e]— Certified copy of a regUtered deed, 

admiMihilUy of to prove ettittenee, eonditum, and contents of the 
original — Public document — Registration Aotj s. 57.] Held that 
a mortgage-deed registered according to law is under section 74 
clause (2) of the Indian Evidence Act a public document and its 
existence and condition op contents may under section 65 (e) of 
the said Act read with section 57 of the Registration Act be 
proved by a certified copy. 

Beni Pershad v, Sahai Lai and others ••• 327 

.. SS. 65 («) and (^ tnd 74 (2). See Act III of 1877, 



B. 57 



365 



EXECUTION OF DECREE. See Forecloeure, suit for ... 1^7 

EXECUTION OF DECREE— iVo^wrfy not comprised in the decree, 
decree-holder taking possession of by independent action and not 
through eouH ewecuHng decree— Jurisdiction qf court— Code of 
aviX Procedure, s,ZU.\ Where the decree-holder has obtained 
possession of land through the court executing the decree and not 
by his own act, the question whether sttch lands are covered by 
the decree raises a question as to the execution of the decree, and 
the court can under section 244 of Civil Procedure Code determine 
that question and if it determines it in fayour of the judgment- 
debtor, can restore possession of the lands to him. But if the decree- 
holder has obtained possession of the lands by his own act and not 
through the court executing the decree the question as to whether 
the lands are covered by the decree is not one relating to the exe- 
cution of the decree, and the court executing the decree has no 
jurisdiction under section 244 to determine such question. 

In an appUcation purporting to be made under section 244, 
Civil Procedure Code, the judgment-debtcwr alleged that the decree- 
holder who had obtained a decree for possession of a certain share 
in some houses and shops, in the course of execution proceedings 
taken for the delivery of possession, dispossessed him of some pro- 
perty not comprised in the decree and prayed that that property 
should be restored to him. The Subordinate Judge found that the 
decree-holder obtained possession of that property by his own act 
and not through the court executing the decree and that the pro. 
perty was not comprised in the decree, and directed that it should 
be restored to the judgment-debtor. 

HeU, that possesmon of the property in dispute having been 
obtained simply and solely through the acts of the decree-holder 
the court executing the decree bad no jurisdiction to determine 
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whether the property was comprised in the decree or not, and that 
consequently it had no jurisdiction under section 2i4 to entertain 
the judgment-debtor's application. 

Abdul Wahid Khan v. Mirza Muhammad Bakar All Ehan... 213 

EXECUTION OF DECREE — Application for execution, by benamldar of 
purcka$er of rights of decree-holder — Right of judgment-dehtor.l 
The appellant claiming to have purchased the rights of the original 
decree-holder applied to the Court for recognition of the assign- 
ment of the decree and stated that he would present a separate 
application for execution. The judgment-debtors objected that 
the appellant was the benamldar of the purchaser of the decree 
and was therefore not entitled to take out execution. The lower 
Courts decided this question against the appellant. 

Held^ that there was evidence to support the finding of fact 
and that the judgment-debtors were entitled to insist upon the 
name of the real purchaser being entered on the record. 

Mohammed Akbar Khan ir. Nawab Shah Ara fiegam and 

others ... 239 

^— — . See Purchase of mortgagor's rights by 

mortgagee at sale in execution of decree of third party ... 307 

AGAINST MINOR WHEN NO GDAUDIAN 



AD LITEM APPOINTED IN THE 9>T5Vi—OhjectxonM by minor to 
ralidity of decree in execution proceedings — Code of Ciril ProoB" 
dure^ s, 244.'] The respondent obtained a decree against the ap- 
pellant who was described as a minor under the guardianship of one 
F, The respondent applied for execution of the decree, and the 
appellant through her next friend lodged an objection to the 
execution upon the ground that no guardian ad litem had been 
appointed fer her in the suit and therefore the decree was not bind- 
ing upon her. 

Held^ that the appellant was not entitled in the execution 
department to challenge the validity of the decree upon the ground 
that no guardian ad litem had been appointed for her in the suit. 

Qamar Jahan Begam v. Abadi Begam and others .. 199 

EXTENSION OF TIME FOR PAYMENT OF PRICE BY COURT OP 

APPEAL, See Pre-emption, suit for ... 359 



FICTITIOUS SALE-DEED, SUIT TO SET ASIDE— 5^i^ for possesion of 
property transferred to defendard under fictitious sale-deed — Indian 
Limitation Act^ sch^ ii^ art, 91.'] ti'sold certain properties to his 
grandson, the defendant. The plaintiff who was also bis grandson 
sned for his one- third share in the property. It was fonnd that the 
family was not joint at the time of the execution of the sale-deed 
and the sale-deed was a fictitious transaction entered into to 4efeat 
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ereditora. Bat the District Jadge dismissed the sait on the ground 
that the plain tift could not get the property without setting aside 
the sale-deed. 

Eeld^ that as the sale-deed was not intended to be operative 
but was a mere fictitious transaction no suit to set ic aside was 
necessary under article 91 sch. ii of the Indian Limitation Act. 

[5Aam Loll MUtra v. Amarendro Nath Bose (I. L. B., 23 Calc; 
460) and Banku Behari Shaha v, Krishto OoHndo Joardar (I. L. B., 
30 Cat. 432) referred to.\ 

Kokhey LiU o. Naud Lai and others ... 319 

FO^ECLOSUBE, SUIT YOB,-^Decree for forclosure, alter ing before mak- 
ing absolute — Decree for foreclosure in respect of part of mortgaged 
property subsequent to order absolute in respect of tJie remaining 
part — Transfer of Property Act^ s. 87 — JExecuti4)n of decree — Code 
ef Civil Procedure, s, 244 — Mortgage.] The defendant and his 
father who were living in union owned between them a 6 p. share 
which the father in 1892 mortgaged to the plaintiff by way of con- 
ditional sale. The plaintiff sued for foreclosure and obtained adecree 
nisi in February 1897. To that suit the defendant was not made 
It party. Before the decree could be made absolute his father died 
. and the plaintiff's application for an order absolute was made 
against the defendant who objected that his interest in the pro- 
perty should be excluded from the operation of the decree and the 
objection was allowed by the Munsif and an order was passed 
making the foreclosure absolute in respect of the father's share 
only. The plaintiff then sued for a declaration that the defendant 
was bound by the foreclosure decree passed against his father and 
that that decree should be made absolute as regards the defendant's 
interest That suit was finally dismissed. The plaintiff brought 
the present suit for half the amount due npon the mortgage at the 
date of the previous decree and in default o£ payment foreclosure 
of the defendant's right to redeem his interest iu the property. 

JEfeld, that the suit was not barred by section 244, Civil Pro- 
cedure Code, so far as regarded the questions whether the mortgage 
made by his father was binding upon the defendant and whether 
the defendant was bound to pay his father's debt out of any family 
property which had passed to him by survivorship ; but that hav- 
ing regard to the provisions of section 87 of the Transfer of Property 
Act, the foreclosure of the father's interest having been made 
absolute on account of the non-payment of the whole debt, the suit 
was not maintainable. 

Baja Bam v, Sheopal Singh ... 137 
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FBAUD. See Insanity, weakness^ helpleesnesa ... 287 

G. 

GANG ASSOCIATED FOR THE PURPO&E OF HABITUALLY COM- 

MITTIKO THBFT BBLOHGINO TO, BVIDBNCB NBCES8ARY TO PBOVB 

OFFENOB OF. See Indian Penal Code, 8. 401 ••' ^^^ 

GRANT FOR MAINTENANCE IN PERPETUITY, HOW TO BE CONS- 

TBtTBD. See Gaiara land, suit for poflBCSsion of ... ^^ 

SrZABA LAND, SUIT FOR POSSESSION OF—Httate for lif^-Orant 
for maintenance in perpetuity, how to be eonstrusd^Award by 
BrUUh Indian Auooiation—Oudh JEstatef Act of 1869, i. 33.] The 
plaintiff^ great-grand-father granted a village as guzara to tiifr 
defendant's fatber. Snbseqnentlj in oomseqiaenee of certain dis- 
putes the plaintiJOTs giand-father agreed to giye the defendant's 
father a further cash allowance which was changed for land. The 
plaintifi brought a suit against the defendants to recorer possessioa 
, of this land on the ground that the grant was only for the life of 
the defendant's father* 

Held, that the grant was for life only and that the plaintiff 
was entitled to possession. When the purpose of the grant is- 
^guzara' or the maintenance of the grantee, it is immaterial whether 
the words * in perpetuity ' or words to that effect appear, and the 
grant must be taken to be for life only. 

Upon the facts found, the Court held that there had been no 
award by the British Indian Association and that the rules of 
that body did not apply. 

Raja Rameshar Bakhsh Singh tr» Babu Bhagwan Bakhsh Singh 
and another ... 90 

E. 

•HERITABLE WASIKA TO BE TAKEN INTO ACCOUNT IN ASCER- 
TAININO HUSBAND'S PBOPEBTT FOB FixiKO DOWEB. See Dis- 
qualified proprietor, suit against, in his own name ... 176^ 

HINDU LAW. See Separate property of father, suit between sons for 

possession of ... 9S 

HINDU WIDOW'S RIGHT OF PRE-EMPTION IN RESPECT OF PRO- 

PBBTT HELD AS WIDOW'S ESTATE AS WELL AS UKDEE A WILL 

EXECUTED BY HEB HUSBAND. See Pre-emption, suit for ... 158 

I. 

IMPLIED CONTRACT FOR MAINTENANCE OF CHOWKIDAR. See 
Rural Police Rate, suit by proprietor against under-proprietors for 
recovery of ••• 35 
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IMPRISONMENT IN DEFAULT OF FURNISHING SECURITY NOT 
A PABT OP A substantivb SENTENCE. See Security to keep the 
peace after conviction on a summary trial. ... 338 

INJUNCTION TO RESTRAIN INFRINGEMENT OF PATENT. See 

Patent, infringement of ... 103 

"INSANITARY STATE" AND "DEFECTS," MEANING OF. See 

Cantonment Code 1899, ss. 83 and 85. ... 61 

INSANITY, WE*AKNESS, l^ELVLESSliU ESS— Commutation of insiiffi- 
eierd ea$e of insanity into a case of '.weaTtnesa — Fraud,"] In 
two suits for the cancellation of two mortgage-deeds granted to 
the respondent by JP, the plaintiffs father, the ground of action 
was that J* was insane and that the deeds were obtained by fraud. 
The evidence produced by the plaintiff went to prove insanity In 
its crudest and most palpable form. The Court of first instance, 
held that ^ was not Insane, but that he was helpless and weak- 
minded and that the respondent had defrauded him. The Court of 
the Judical Commissioner dismissed both siuts. 

Held^ that it is not legitimate to commute an insufficient case 
of insanity into a complete case of weakness, when the type of in- 
sanity connoted in the evidence is something quite different. 

Durga Bakhsh Singh v. Mirza Muhammad All Beg ... 287 

INTEREST ACT. S«« Interest on arrears of rent ... 116 
ON ARREARS OF RENT— ^rr^r* of rent, suit by pro- 
prietor against under-projtrietor for— Interest Act (XXXII of 
iS39)— Indian Contract Act (IX of 1872 *. 75.] In a previous 
litigation between the respondent's father and the appellant's 
predecessor-in-title a compromise was effected by an agreement on 
the basis of the latter taking one-fourth of the estate and paying 
to the former half of the Government revenue with the addition of 
ten per cent, talukdari dnes on the Government revenue. The 
Settlement Officer made a decree according to the terms of the 
agreement. Subsequently the respondent brought the present suit 
against the appellant for payment of rent. The Lower Courts 
decreed the claim and held that the respondent was entitled to 
interest. 

Held^ that interest was not payable on the arrears of the rent 
found due from the appellant, and that neither the provisions of s. 73 
of the Indian Contract Act nor those of the Interest Act of 1839 
were applicable. 

Thaknr Qanesh fiakhsh v. Thakur Harihar Bakhsh ... 116 

INTEREST, CLAIM EOR RECOVERY OF, BY SALE OF MOBTOAG- 

KD PEOPEBTY. See Mortgage, suit for recovery of money due on ... 11 
INTERPRETATION. See Pre-emption suit for. ... 7i 
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INTERPRETATION OF REVENUE COURT'S DECREE BY CIVIL 

COUBT. Sec Adverse title by tenant, assertion of ... 372 

INTERPRETATION OF STATUTE. See Oudh Estates Act, 1869, ss. 8 

and 10 ... 254 

IRREGULAR PROCEDURE IN HEARING CASE IN REVIEW, 

POWER OP APPELI^TE COUET IN DEALING WITH. Sre Review ... 345 
IRREGULARITIES IN PROCEEDINGS. See Criminal Procedure Co<Ie, 

s. 145 els. [1] and [3] ... 334 

J 

JOINT PROPERTY, SUIT FOR DIVISION OF. See AwAvd not filetl in 

Court within six months of enforcement ... 36^ 
JURISDICTION. /S^« Representative of deceased appellant, juristiction 

of Court to which a case has been remanded, to bring on record ... 17 

JURISDICTION OF CIVIL COURT. S^^c Arrears of rent, suit for ... 108 

. See Partition, suit for ... 161 

JURISDICTION OF COURT. 5^^ Execution of decree ... 213 

JURISDICTION OF COURT OF JUDICIAL COMMISSIONER. See 

Act III of 1901,68. 191 and 192 ... 142 

JURISDICTION OF REVENUE COURT. See Act III of 1901, ss. 191 

and 192 ... 142 

JURISDICTION OF REVENUE COURT AS TO QUESTION OF TITLE 
RAISED IN A KENT SUIT. See Suit for rent of land occupied with- 
out consent of landlord ... 340 

JURISDICTION OF A SUBORDINATE JUDGE EMPOWERED TO 

TRY APPEALS, AS REGARDS APPEALS PREFERRED TO HIS PREDE- 
CESSOR UNDER GOVERNMENT NOTIFICATION ISSUED IN HIS TIMKi 
See Oudh Civil Courts Act, Section 18 clause (3) ... 321 

JURISDICTION OF MAGISTRATE. See Criminal Procedure Code, s. 145 

clauses (1) and (3) ... 334 

JUDGMENT Ayr^i2P^i2r^5 IN A PREVIOUS SUIT, ADMISSIBLITY 

OP. See Possession, suit for ... 122 

JUSTICE, EQUITY AND GOOD CONSCIENCE. See Act IX of 1872 

8s. 69 and 70 ... H^ 



K 



KABULIAT EXECUTED ON STAMP PAYABLE FOR LEASE AND 

REGISTERED. iS^c Arrears of rent, Eult for ... 1C9 



LAND-REVENUE ACT (N.-W.-P.), XIX OF 1873. See Disqualified pro- 
prietor, suit against, in his own name ... 176 
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LAND REVENUE ACT 
Partition suit for 



OP 1901 SECTIONS 111 AND 112. See 



161 



(N.-W.-P. AND OCDn) SS. 191 AND 192. 

See Act III of 1901 88. 1901 and 192 

LEAVE OF COURT TO BID AT AUCTION SALE. See Purchase of 
mortgagor's rights by mortgagee at sale in execution of decree of 
third party 

LEASE FOR QUARRYING OA^^STO^l^— Registration. Act (III of 
lb77 ) jectlon 17 clauses (h) and (d) and section 49 — Admissibility 
of nni'eglstered lease for quarrying limestone.'] In a suit for posses- 
sion of certain land from which the plaintiflE alleged that he had 
been dispossessed by the defendant, the question was whether two 
deeds under which the plaintiflE and the person through whom he 
claimed were authorize<l to quarry limestone from the said land 
for a certain period required registration. 

Held that, the deeds were leases and as such required registra- 
tion under section 17 clause (d) of the Registration Act (111 of 
1877); that they were inadmissible in evidence; and that under 
section 49 of the Act they could not legally be held to " aflfect any 
immoveable property comprised" in them, nor could other evidence 
be given of their contents. 

Shaikh Karam Husain tr. Ram Gopal 

LIMITATION. See Compensation for revenue paid by lambardar on 
account of joint lambardar, suit for 

. See Minor, promise to pay money made by guardian on 

behalf of 

LIMITATION FOR DECLARATORY SUIT BY LANDLORD AGAINST 
TENANT AFTEE ORDEE OP EBVBNUE COUET CANCELLING NOTICE 
OP EJECTMENT — Declaration that defendant is an ordinary tenant^ 
suit for — Indian Limitation Acty Schedule ii, aH, 120. \ The plain- 
tiflE sued to have it declared that the "defendant was an ordinary 
tenant of the land in suit. The plaintiflE had served the defendant 
with a notice of ejectment which he resisted, claiming an under- 
proprietary right, and the notice was cancelled on the ground that 
be was something more than a tenant. 

Heldy that the period of limitation should run from the date 
of the order of the Revenue Court cancelling the notice and not 
from the date of the petition of objections in which the defendant 
alleged that he had certain rights. 

ThakuT Chhatardhari Singh r. Bhagwan Din 
LIMITATION ACT, SCH. II ART. 10. See Pre-emption suit for 



142 



307 



231 



14 



46 



187 
98 



Digitized by VjOOQIC 



xxviii GENERAL INDEX. 

Page. 
LIMITATION ACT, SCH. II ARTS. 10 AND 120. See Pre-emption suit 

for ... 8 

64. ^ jS^« Account stated ... 166 

— 66, 120 AND 132. See Arrears of rent, 

enit for ... 103 

■ 91. See Fictitious sale-deed, suit to 

set aside .,. 319 
113. See Award not filed in Court 

witbfn six months, enforcement of ... 869 

— — 1 16. See Mortgage, suit for recovery 

of money due on ... 1 1 

— ^^— — — — 120. See Pre-emption, suit for ... 1 

I See Limitation for declar- 



atory suit by landlord against tenant after order of Revenue 
Court cancelling notice of ejectment ... ] 87 

142. See Redemption, suit for ... 259 



LORD CANNING*S PROCLAMATION OF 15TH MARCH, 1858, EFFECT 

OF. See Nazul land in Oudh, suit for possession of ... 65 

LUNATICS ESTATE ACT (XXXV OF 1858; S,5^Ileport or ceHifietUehy 
medical expert as to tlie mental capacity of an alleged lunatic^ adniU- 
sibilUy in evidence of, in a contentious proceeding — Indian Eeidence 
Acty a:32.'] A report or a certificate by a Civil Surgeon who was not 
called as a witness as to the mental capacity of an allegeil lunatic 
given in the course of and for the purpose of a case is not admis* 
sible in evidence in a contentious proceeding either under s. 32 of 
the Indian Evidence Act or under s. 5 of the Lunatics Estates Act 
(XXXVof 1858). 

Mohammad Yad Ali v. Mnsammat Amirunoisa and Dildar 
AU ... S54 

M 

MAHOMEDAN LAW. See Oudh Estates Act (1 of 1869) ss. 8 and 10 ... 254 
, . . See Disqualified proprietor, suit against, in his 

own name ... 176 

MARGINAL NOTES AND SECTIONS OF ACTS. See Oudh Estates 

Act, (I of 1869) ss. 8, 13, 14, 15, and 22 cl. (6) construction ... 248 
MEMBER OF VILLAGE COMMUNITY. Sm Pre-emption suit for ... 27 
NOT RESIDING IN THE 

VILLAGE IN WHICH HE HAS BIGHTS IN LAND, See Pre-emption 

suit for ... 19 

JdlSL RAWAJ'I'AM kS EVIDENCE OF CUSTOM, ADMISSIBILITY 

OF.] A misl rawaj'i-am duly prepared and attested is admissible iQ 

evidence as an official record of a custom. 

Bajrang Singh v. Daulat Singh ... 134 
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MINORITY DISPROVBD. See Suit in the name of an alleged minor by 

next friend ... 234 

MINOR, PROMISE TO PAY MONEY MADE BY GUARDIAN ON BE- 
HALF OP — Personal liability of minor for money borrowed for hit 
use by guardian — Limitation,} It is settled law that although a 
guardian may under certain circumstances sell or charge his ward's 
property he cannot bind his ward personally by a covenant or by 
a promise to pay money or damages. 

The respondent brought a suit against the appellant and his 
mother upon a simple bond executed and registered on the 3rd 
February 1896 whereby the mother both for herself and as guard- 
ian of the appellant who was then a minor promised to pay a 
certain sum of money with interest at I per cent, per mensem 
within one year. The suit was instituted on April 24th 1902, i. e., 
more than six years after the date of the loan although less than 
6 years from the date on which a cause of action aoerued upon the 
bond. The Courts found that there was urgent necessity for the 
loan and that the money was applied solely for the relief of the 
appellant. 

Held^ that the bond was not binding upon the appellant and 
that therefore the suit was barred by limitation. 

Gaya Prasad v, Mnsammat Maharaj Euar ... 46 

MONEY CHARGED UPON IMMOVABLE PROPERTY. See Arrears of 

rent, suit for ... 108 

MORTGAGE. iStftf Foreclosure, suit for ... 137 

HOfiTQAQE^Esdenption of first mortgage token first mortgagee has 
purchased equity of redemption — Second mortgagee bringing pro- 
perty to sale toithout oj^ering to redeem first Tnortgage.} The first 
mortgagee bought the equity of redemption of the property mort- 
gaged to him. Subsequently when the plaintiff, a transferee of 
the second mortgagee, applied for mutation of names in his favour 
the first mortgagee objected that his mortgage should be redeemed 
first. 

Heldf that the rights of the first mortgagee did not merge 
into those of the mortgagor by purchase of the equity of redemption 
and that he was entitled to have his mortgage redeemed. 

Heldy that the second mortgagee is not bound to offer to 
redeem the first mortgage before bringing the property to sale. 

[Mata Din Kasodhan ▼. Kdzim Husain (I. L., R., 13 All., 432) 
dissented from and Raja Azim AH Khan v. Mir Mohamed Husain 
(I. O. C. 105) referred to.] 

Nigju Khan and another t'. Bam Bali and others „• 330 
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MORTGAGE, SUIT FORRECOVEEY OF MONEY DUE O'S^Anomalout 
mortgage — IrUerest^ claim for recovery of by sale of mortgaged 
property — Damage* — Indian Limitation Act^ sch, ti, art. IISJ] 
The plain tifE sued the defendant for the recovery of certain enms 
of money as principal and interest alleged to be dae upon a mort- 
gage executed by the latter in favour of the former on December 
11th 1888. He claimed to be entitled to recorer these sums by 
sale of the mortgaged property. 

Held^ that having regard to the terms of the deed tne mort- 
gage was an anomalous mortgage, that the parties did not intend 
that the mortgagee should in any event be entitled to a decree for 
sale in respect of the interest, that he was entitled by way of 
damages to interest for six years prevlons to the suit under article 
116, sch. ii of the Indian Limitation Act, and that under the 
circumstances the interest awarded as damages could xy>t be held 
to be a charge on the land. 

Ram Parshad t. Umrao ... 11 

MORTGAGEE OF TENANTS' HOLDING UNDER DECREE OF COURT, 

SUIT BY LAND-LOSD FOB POSSESSION KQAlV%T—Utufruotuary 

mortgage by tenant having non-transferable right in land^ effect of a$ 
against landlord — Relinquishment of holding by tenant after tram* 
fer of it to a third party ^ landlord's right as against transferee in 
case of ^Occupancy rights— Tenant holding for a term under a 
dsedr-Belinguishment of holding, rights of tenant holding /or a 
term under a deed, a tenant holding under decree of Court, an occu- 
pancy tenant, or a statutory tenant as regards — Oudh Rent Act, $s, 
6, 20, and 36— Transfer of Property Act, «. 6 clause (i).] At the 
settlement in 1867 D sued for under- proprietary rights on the 
strength of being an old cemindar. He failed to establish his 
claim, but the taluqdar allowed to have a decree for kabzadari 
and retain the land at a certain fixed rent. ITq successors mort- 
gaged some of this land to the defendant and subsequently relin- 
quished their holding to the plaintiff who was the owner of the 
village. The plaintifE brought a suit to eject the defendants. 

Held, by Wells, O. J. C. that the defendant's mortgagors, not 
being under-proprietors, were tenants under the Oudh Rent Act ; 
that as such, they were entitled under s. 20 of the Act to relinquish 
their holdings at the end of any agricultural year ; that the relin- 
quishment by them put an end to the tenancy; and that the plaint- 
ifTs claim should be decreed. 

That the decree of the Settlement Court gave the mortgagors 
an occupancy right, not a right of the nature described in s. 5 of 
the Ondh Bent Act, which arioes in a particular way, bat a right t ® 
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occnpancy in the ordinary meaning of tke word, and a transfer of 
such a right is of no effect with reference to a. 6 (i) of the Transfer 
of Property Act. 

Held^ by Chamier, ▲. J. C. that nnder the decree of the 
Settlement Ck)urt D obtained a non-transferable right to hold the 
land at a fixed rent and that the nsofractuary mortgage of the 
land made by his saccessors in favour of the defendant was a trans- 
fer which as against the landlord was invalid and inoperative. A 
tenant with a right of occupancy or a tenant holding tinder a 
decree of Court in Oudh is in a different position from that held 
by a tenant for a term under a deed. The latter connot relinciuish 
his tenancy except in accordance with his lease whereas a tenant 
with a right of occnpancy under s. 5 of the Oudh Rent Act or a 
tenant '^holding under a decree of Court, or Statutory' tenant 
under s. 36 may under s. 20 of the Act relinquish his tenancy at 
the end of any year by giving his landlord nDtice on or before 
March 15th. 

Jang Bahadur v, Rae Baja minor under the guardianship of 
Jugraj Euer and another ... 265 

MORTGAGED PROPERTY SOLD TWICE IN EXECUTION OF 
DECREES OK PRIOR AifD SUBSEQUENT MORTGAaES. 8es Purchas- 
er in executien of decree on prior mortgage when sale takes place 
after sale on subsequent mortgages ... 243 

MORTGAGOR'S RIGHTS, PURCHASE BY MORTGAGEE OF, FOR 
FAIR PRICE. See Purchase of mortgagor's rights by mortgagee 
at sale in execution of decree of third party ... 307 

MORTGAGE BY CONDITIONAL SALE. See Redemption, suit for ... 259 

N 

NAZULLANDIN OUDH, SUIT FOR POSSESSION OF—JBurden of 
proof— Lord Canfdng*i proclamation of 15th Maroh^ 1858^ effect 
of—Power-of-attomey signed by Deputy Collector for Deputy Com- 
iniiAoner^ presumption as to.] In a suit for possession of a plot of 
land in Fyzabad brought by the appellants against the respondents 
the power of attorney filed bjr the Government pleader on behelf 
of the respondent No. 1 purported to have been signed by the 
Deputy CoUector *»for the Deputy Commissioner." The Settlement 
paper showed that the land was Nazul. 

Meld^ that in view of the general practice that in the 
absence of a Deputy Commissioner or a Collector from the head- 
quarters of his district one of his subordinates does sign and has 
authority to sign papers and documents on his behalf, it must be 
presumed that the Deputy Collector bad authority to sign for 
the Deputy Commissioner. 
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Held further, that having regard to Lord CanniDg's proola- 

mation of 15th March, 1858, which divested the proprietors of all 

t he landed property in Oudh and traneferred it and vested it in 

the British Government, it was for the appellants to prove that 

they claimed title to the land in soit through the Government. 

Saiyad Mohammed Haidar and another r. The Secretary of 

State for India in Council and another ... 65 

NON-APPEALABLE SENTENCE. See Security to keep the peace after 

conviction on a summary trial ... 338 

NON.RE SIDENT CO-SHARES. Se^ pre-empHon, suit for ... 284 

NOTICE FOB GENERAL REPAIRS. iS«e Contonment Code, as. 83,85 

and 283 ... 68 



OBJECTION FILED IN SECOND APPEAL. See CivU Procedure Code, 

SB. 561 and 684 ,» 49 

BY MINOR TO VALIDITY OF DECREE IN EXECUTION 

PBOOEEDI17G3. See Execution of decree against minor when no 
guardian ad litem appointed in suit ... 199 

OCCUPANCY RIGHTS. See Mortgagee of tenants holding under decree 

of Court, suit by landlord for possession against ... 265 

OUDH CIVIL DIGEST, PARAGRAPH 288 RULE 4. See Pleaders' fees 

how to be calculated in a suit for pre-emption ... 4$ 

ESTATES ACT (OF 1869). See Act I of 1877 s. 42 ... 239 

, 1860. SS. 3 AND 10— Succession to taluqdar's e^ate 

not held under sanad by Government — JSntry of taluqdar*$ name in 
lists prepared under Oudh Estate Act after his death — Mohamedan 
Law — Interpretation of Statute.'] M in his lifetime was a taluqdar, 
and in May 1858 a summary settlement of his estate was made with 
him. He never obtained any sanad in his lifetime, and his name was 
never in his lifetime entered in any list of oflScially recognised 
taluqdars. When he died he left his mother and some cousins and 
two widows ; and in March 1865 his mother, was recorded as sole 
owner with the consent of his two widows and cousins, under 
whom the respondents claimed. The Oudh Estates Act of 1869 
came into operation in January of that year, and in July 1869 the 
name of M came somehow to be entered in two of the lists directed 
to be made by the Act. In 1870 the mother died. She appointed 
the two widows her successors. On their death the respondent's 
brother and sister of the last surviving widow claimed one-half of 
iTs estate under the Mohamedan Law against the appellants who 
claimed the whole estate under M% first wife and under the Oudh 
Estates Act, 1869. It was conceded that the respondents were 
entitled to a decree unless the succession was altered by the Act of 
1 869 and what was done after JITs death. 
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Held, that the Court could not construe eections 8 and 10 of 
the Oudh Estates Act, 1869, so as to deprive the successors of the 
eatate of a person who had died before those sections came into 
operation of rights which they acquired on his death. IJeld there- 
fore, that when M died he had acquired a permanent hereditary 
and proprietary right recoguised by the Indian Government in the 
estate in question ; but that the succession to them not having 
be<;n alteietl by any xanad was governed by the ordinary Mohame- 
' dan Law which was the law applicable to the case. 

Mohammad Abdus-samad and other v. Kuiban Husain 

and others ... 25 4 

OCDH ESTATES ACT, (I OF 1869) SS, 8, 13, 14, 15, AND 22 CL. r6) 
CONSTRUCTION—" Would have ivcceeded" in ss, 13, 14 and 15, 
meaning of— Sons of talnqdar by diffei'ent mothers — " Brothers,'* 
meaning of— Marginal notes and sections of Acts.] P a taluqdar, 
who died in 1866, and whose name was entered after his death iu 
ListB I and 11 mentioned in section 8 of the Ondh Estates Act (I of 
1869), made over his estate by will to his younger son B, who died 
in 1890 intestate, leaving two widows, tiie appellants, but no male 
issue. The respouilent, the son of ^'s elder brother, the eldest 
male lineal descendant of P, sued the appellants for proprietary 
possession of the estate on the allegation that on J?'8 death, intes- 
tate, he came in to the property under clause (6) of section 22 
of the Act. 

Held, that section 14 did not apply and therefore the respond- 
ent was not entitled to succeed to the estate under clause (6) sec- 
tion 22 of the Oudh Estates Act. The expression • would have 
aucceeded' in sections 1^ and 14 must be confined to persons in the 
special line of succession that would have been applicable to the 
particular case if the transferor or tet^tator had died intestate and 
the death had occurred at the date of the transfer or, in the case 
of a gift by will, at the time. when the succes^on opened. 

Held further, that 2i was not a " legatee" within the definition 
of that teTm in the Act of 1869, as the bequest in bis favour, if it 
took effect, came into operation before that Act veas passed. 

Held also, that P's eldest son, though born of different mother, 
was a biother of B within the meaning of the word "brother" in 
clause (6) of section 22. 

Marginal notes to the sections of an Act cannot be referred to 
for the purposes of construing the Act, 

Thakurain Balraj Kunwar and another r. Rae Jagatpal Singh 248 
OUDH ESTATES ACT, 1869, S. 33. See Gnzara land, suit for possessionof 90 



Digitized by VjOOQIC 



xxxiv GENERAL INDEX. 

OU DH LAWS ACT, 1876, CHAPTER 11. See Pre-emption suit for ... 31 

, S. 5. See Disqualified proprietor, suit against, 

in his own name ... 176 

, 1876, S. 8. See Pre-emption suit ... 74 

, 1876, S. 9. See Pre-emption, suit for ... 284 

, See Pre-emption, suit for ... 6 

, cl. (3). See Pre-emption, suit for ... I 

, cl. (5). See Pre-emption, suit for ... 19 

^ CLAUSES il) A'^D {2)— Pre-emption, JtuU/or-^ 

Co'Sharerg of mh-divhUm, right of priority among — BelatiotVfhip 
with vendor J] The plaiutiflfs and one B brougiit separate suits 
for pre emption in respect of a cartain village whicli was divided 
into two mahals, viz., mahal mustaqil which was an impel feet 
pattidari and mahal (MinuLli which was a pure zemindari mahal. 
In the mahal mustaqil there were two pattis, the plaintiffs having 
a share in the one and B in the other. B was related to the 
vendors, but there was no proof that the plaintiffs were in any 
way relatetl to them. 

Held, that the patti in which the plaintiffs had a share was 
a subdivision of the mahal withii» the meaning of clause (1) s. 9 of 
tlie Oudh Laws Act, that the plaintiff, had a right of pre-emption 
superior to that of i? in respect of tliat mahal and tliat under 
clause (2) of the section B hail a better right than they in recpeot 
of the ihtimali mahal. 

Clause (1)8. 9 of the Oudh Laws Act means that amongst 
co-sharers in the subdivision who are related to the vendor or mort- 
gagor priority is to be determined by nearness of relationship and 
that co-sharers in the sub-division who are not so related can 
claim under this clause but aftef those who are related, thus,— 
nearly related— less nearly related— not related. 

Thakur Sheo Naraia Singh v. Thakur Sheodat Singh 
and others 

OUDH LAWS ACT, S. 2h .^Righi of occHpancy in land sold in e;cecution, 
of decree, mortgage of] The plaintiff sued for cancelment of a 
mortgage in favour of the defendant by T. T held certain pro- 
prietary rights which w«re sold in execution of a decree, and the 
land in question was reserved to him under s. 25 of the Oudh 
Laws Act, the plaintiff being the proprietor. Held, that a person 
to whom a holding has been reserved under s. 25 of the Oudh 
Laws Act, has nothing but a right to cultivate and occupy, and 
thftt though his rights are not governed by s, 5 of the Oudh Beat 
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Act he is ia no better position than an occupancy tenant to whom 
tuat tieoiiou applies. MeLd tlierefure, that the mortgage in favour 
ui iiie appeiiaui was invalid. 

Bodba biugh v. Kam Sumran ... 321 

OUDH llENT ACT, SS, 6, 20, AND 36. See Mortgagee of tenants holding 

under decree ot (Juurt, suit by landlord for possession against ... 265 

OUDHllEVi£XUKAOrC2i:V110F1876; SS. 108 AND 112 AND 121. 

;S^tf Fre-emptiou, suit for ... .284. 

UWNEU OF SKt'AUArifi CHAGK IN MAHAL, BIQHT OF, TO PBE- 

i£Mi*T. Hee fre-emption suit fur »•» 284 



PaRDANASHIN WOMEN, denial OF EXECCTION OF DEED BY 
— Burden of proof upon plaintiff when pardanashin woman 
tteni/is sxeeution of deed — Rule regarding cafe ta which pa rianathin, 
won^en are sued upon deeds alleged to be executed hy tliem,'] 
In a suit on a mortgage-bond dated December 20th 18i)7 alleged 
to have been executed in favour of the plaintifiEs by the defend- 
ant, a pardanshin woman and her husband it was contended by 
the defendant that she and her part of the mortgaged property 
were not bound by the deed. Her defence in her written state- 
ment was that she had had no occasion to borrow money of the 
plaintiffs, that she had borrowed none, and that she did not 
execute the deei and knt^w nothing abjut it. The question was 
whether a mere denial of "execution" by a /?ar<irf/kMAi» woman 
against whom a deed is sought to be enforced is sufficient to cast 
upon the plaintiff the duty of proving that the woman not only set 
her hand to the dee I but understood what she was doing. Held^ 
that in such cases it is incumbent upon the plaintiff to prove that 
the woman received the consideration stated in the deed and 
^ecuted the deed with knowledge of its effect upon her interests. 

The rule as to pleading in cases in which a pardanashin 
%7oman is sued upon is this:— If she admits having executed the 
deed she must plead definitely that it is not binding upon her so as 
to give tne plaintiff notice of the position which she intends to 
take. If she denies having executed the deed the plaintiff must 
prove not only the factum of mechanical execution by her but also 
that she signed it with knowledge of its bearing upon her interests. 

Upon the evidence in the case the Court held that it was not 
proved that tlje defencjant received ony part of the consideratioii 
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for the mortgage-deed in snit or that she caused her seal to be 
affixed to the deed or that she understood the transaction or had 
any means of doing so. 

Musammat Sakina Begam and olliers r. Lala Inder Persbad 
and others ... 29:^ 

PAETITION CASE, TRANSFER OF. See Act III of 1901,88. 191 and 

192 ... 142 

, PART OF LAND BBMAINING JOINT AFTER, EFFECT 

OF, AS TO BIQHT OF PRfi-ElfPTiON. See Pre-emption, suit for ... I 

, SUIT FOR— Quegtion, of title— Dismissal of objection in- 



volving question of title — Appeal— Jurisdiction of Ciril Court — 
Land Revenue Act of 1901^ sections 111 and 112 — Decree."] In a 
partition case the appellant presented a petition in which, he sei 
forth certain objections to the proposed partition, one being that 
the property was not partible. The Court of firet instance held 
that the question of title raised by the appellant had already been 
determined by a Court of competent jurisdiction and dismissed the 
petition. Heldy that the order of the Court dtsmiseing the petitioo 
was not a decree within the meaning of section 112 of the Land 
Revenue Act, 1901, and that no appeal lay to the Court of the 
Judicial Commissioner. It is only when the ReveBue Court goes 
into the merits of the objection that its or<ler dealing with the 
objection is appealable as a decree. 

Shabamat Khan and another r. Masanunat Azizunnissa 

and anothet ... 161 

PATENT, INFRINGEMENT OT— Injunction, to restrain infringem^tnt of 
patent.] The plaintiff, a patentee of a oane-crushing mill, brought 
a suit for an injunetio» to restrain infringement of his patent by 
the defendant. The defendant eoatested the suit but the District 
Judge granted the 'injunction. Before the appellate Court the 
defendant admitted the validity of the patent and that he had 
infringed it and undertook not to infringe it again^ Held^ that as 
there was danger of future infringement an undertaking waa not 
sufficient and the plaintiff was entitled to the injunction granted 
by the Courts 

Bishun Datt r. G. L. Perfect .^ loa 

JPENAL CODE (IN DIAN;, S. 323. See Security to keep the peace after 

couTiction on a summary trial ,^ 33^ 

- ' S. 401 — Oang associated for the purpose of 

habitually committing theft belonging to, evidence necessary to prove 
offence of.] The accused who were convicted under s. 401 of the 
Indian Penal Code were all members of one feimily. The only- 
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evidence against them was that two of them bad been prcTiously 
convicted under s. 454, Indian Penal Co<ie, that they hati no osten- 
sible means of livelihood, and that during their prv^gress through 
a certain district a number of petty thefts were committed within 
various distances upto ten miles from their encampments. No 
stolen property was traced to their possession and it was not shown 
that the country through which the gang passed was free from 
petty crime when the gang was not abont. 

Held^ that the evidence did not establish a charge under 
8. 401 of the Indian Penal Code. 

Dukharan r. King-Emperor ... 163 

PENAL CODE, 8. 447. See Appellate Court, power of, to set aside 
order of lower Court putting complainant in possession of 
land ... 208 

PENALTY FOR FAILURE TO COMPLY WITH NOTICE FOR RE- 
PAIRS. See Cantonment Code, sections 83, 85 and 283 ... 68 

PERFECT PARTITION. See Pre-emption, suit for ... 276 

PERSONS CONDUCTING -PROSECUTION OR DEFENCE NOT TO 
OCCUPY A SEAT ON DAIS OP THE COURT. See Court Inspector, seat 
of, when conducting cases ... 82 

PERSONS HAVING POSSIBILITY OF SUCCESSION iTDT CO- 
BHARERS WITH THOSE HAVING SIMILAR POSSIBILITY. See Pre- 
emption suit for ... 98 

PERSONAL LIABILITY OF MINOR FOR MONEY BORROWED FOR 
HIS USE BY GUARDIAN. See Minor, promise to pay money made 
by guardian on behalf of ... 46 

PHYSICAL POSSESSION. See Pre-emption, suit for ... 8 

PLAINTIFF, ADDITION OF, AFTER COMMENCEMENT OF SUIT— 
Bonti fide migtahe^ institution of suit through — Code of Civil 
Procedure^ section 27.] The original plaiutifEs claimed title to the 
property in suit under a tamliknama executed in their favour 
by their father, B, The defendant denied that the plaintiffs 
had any title to the property in suit ; he did not plead that 
the tamliknania did not cover the property in suit and did 
not at any time ask for an issue as to the effect of the tamlik- 
nama. In the course of the arguments the defendant con- 
tended that the plaintiffs had acquired no title to the property 
in suit from their father, firstly, because the property in suit was 
not included in the tamliknama, and secondly, because pos- 
session had not passed upon the execution of that document. B 
then presented a petition that he might be added as a plaintiff, 
and his sons made the same request. Upon the facts of the case 
the Court held that the suit was commenced as it was through a 
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honttfide mistake on the part of the plaintiffs within the meaning 
of 8. 27 of the Code of Civil Procedure. Beld further, that the 
case came within s. 27 which allows an addition or substitution of 
a plaintiff " at any stage of the case," and that B was rightly 
added as a plaintiff. 

Abdul Wahid Khan v. Sadiq Ali Khan and others ... ISW 

PLEADER^S FEES, HOW TO BE CALCULATED IN A SUIT FOB 
If^K-KMVTlOV—Oudh Civil Digest, paragraph 2S8, RuU4-'Decrte^ 
atMmdmma of-^Ciril Procedure Code, s. 206.1 In a suit for pre- 
emption a decree in favour of the plaintiff wag prepmd tmd 
signed which included a certain sum on account of pleader's fees 
calculated on the market yalue of the property. The defendant 
subsequently applied under section 206, Civil Procedure Code, for 
amendment of the decree by including in the costs pleader*s fees 
<»lcalated on the value of the property at the rate of five times 4foe 
Government Kevenue assessed on the land. The applicatioB Was 
allowed and the decree was amended accordingly, bat the total 
amount of costs to be paid by the defendant to the plaintiff was 
not altered by an oversight. The plaintiff appealeil from the decree 
as amended on the grounds (I) that pleader's fees should have been 
awarded on the market value of t.he pioperty and (2) that the 
lower Court bad no jurisdiction to amend the decree. 

Meld that, having regard to Rule 4 of paragraph 288 of the 
Oudh Civil Digest, the pleader's fees were rightly calouUted on the 
value of the property at the rate of fi?e times <be Govorumeut 
Revenue assessed on the land. 

Held further, that costs allowed in the deoree not having been 
calculated according to law, the decree was at variance with the 
judgment and the lower Court had power to amend it. 

Rani Jaibans Euar v. Chouras Cuar ... 43 

PLEADER, REFUSAL BY TO ACCEPT NOTICE OF DATE OF HEAR- 
VKQ OF CASE — Appeal^ ditmiisal of, in default — Adroeate, toUh* 
drawal of from case — Adrocate of CJiartered High Court — CodB of 
CitU Procedure, ss,36, 39, and 40,"] An appeal was filed in the Court 
of the Judicial Commissioner by a vakil of that Court. It was set 
down for hearing for January 18th 1904. Notice for that date 
was sent to the appellant's pleader and was aooepted by him. The 
appeal could not be heard on the ISth Jan nary and wfts adjourned 
to the 5th July. Notice as before was issued to the appellant's 
pleader who refused to accept it and wrote on it, " Now I do not 
appear in the case." The appeal was called on for hearing on the 
last mentioned date, and neither the appellant nor his pleader 
being present was dismissed in defkiult. 

Held, that having regard to the provisions orf Bections 3!6, 89, 
»nd 40 of the Code of Civil Prooedure, service on a duly appointed 
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pleader is, unless the Court otherwise directs, eqniTAleut to service 
on his client and that a pleader cannot withdraw merely by writing 
on a notice that he no longer appears in the case. Meld therefore, 
that the appeal was rightly dismissed. 

I/eld further, that s. 40 of the Code applies as mnch to adyo- 
eates as to any other persons coming within the definition of 
pleader in s. 2, and that eren in the case of an Advocate of a 
Chartered High Court a mere refusal to accept notice can not 
ordinarily be treated as oquivalent to notice to the Court of th« 
Judicial Commissioner that Counsel has withdrawn ffom an appeal 
or other proceedings. 

Blusammat Bilas Knar and another «. Sbeo Darsbaa Singh 303 
POSSESSiOKOFSHAMILAT LAND AND DEMOLITJON OF CON- 
BTRUCTIOir THBRBON BLOOKIWO A BQAD, 6UIT AGAIHST 4Q0- 
BHiiBEBS FOB — Decree ftnr joint poueseionwhen no euch relu/U 
pmjfedjbr^ UUerferenoe of Court in Second Appeal with — Blocking 
a rondy remedy of co^eharer againxt other co-eharerM forJ] The 
^laiutiff sued some of bis eo-sharers for possession of a piece of 
ehamUat land and for demolition of a ekaupal erected thereon by 
them , The remainiAg co-sharers were also added as def enda nts by 
the first Court. The plaintiffs case was that the original defendants 
had blocked up a road used for carts and foot passengers by erec- 
tion complained of and had thereby put the plaintifi to incon- 
venience. The Court passed a decree in favour of the plaintiff for 
possession jointly with the added defendants. 

On the contention that tiie plaintiil having claimed exclusive 
possession was not entitled to a decree for joint possession, it was 
held that erven if he bad done so the Court should not on that 
ground interfere in second appeal with the decree for joint 
possession ^if on other grounds the plaintiff was fonnd to be 
entitled to such poflsession. 

On the finding that the road bad been blocked to some extent, 
it was held that the plaintiff was entitled to the relief prayed for 
as the damage could not be remedied by a partition. 

IMamphal Rai v. Eaghundan (1) distinguished. Jbta ▼. 
Sardul Singh (2) and Select Case No, 270 referred to.] 

Kalln and another », Qaya Din ... 36S 

POSSESSION, 6D1T FOR— 12« judicata— Judgment inter porta in a 
previcui 9uU, admisiiHlityof—CodeofCivil Procedure^ t, 13—Jte- 
eognUicn of claim— Indian Ihidcnce Act (I of 1812) t. IJ.] The 
respondents brought a suit against the appellants for possession of 
some lands in a Tillage on tbe allegation that they had acquired 
title to the land in suit as well as the other land of the village by 

(y I. L, Re, 10 All., 498. (2) I. L. R., 10 All., 668. 
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adverse possession. They filed a jadgment in a suit brought by 
their father for a declaration of his title to the lands of that TlHage, 
the title being based upon mortgages allegeti to have become irre- 
deemable. The decision was that he was entitle<l to 22 bighas, 
and the rest of the claim was dismissed. In the course of that 
judgment the Court recorded an opinion that the plaintiff was 
proved to be in possession of the whole land now in suit but dis- 
missed the claim except as to the 22 bighas on the ground that the 
plaintiff though in possession bad not proved has title. The 
judgment was inter partes. 

Held, that the question of possession of the land with regard 
to which the suit was dismissed wa& not ret judicata, 

A bare expression of opinion in a judgment upon a question of 
possession which is not given effect to by the decree is not a recog- 
nition of a right within the meaning of section 13 of the Evidence 
Act and is not admissible in proof of possession either at the date 
ef the j'udgment or at any other time. 

Musammat Earima Bibi and others v, Sri Gobind and 

others ... 122* 

POSSESSION, SUIT FOR. See Purchaser in execution of decree on 
prior mortgage when sale takes place after sale on subsequent 
mortgage ... 2^S 

POSSIBILITY OF SUCCESSION NOT A SALEABLE INTEREST See 

Pre-emption, suit for .« 98 

POWER-OF-ATTORNEY SIGNED BY DEPUTY COLLECTOR FOR 
DEPUTY COMMISSIONER, PRESUMPTION AS TO. Set Naaul land in 
Oudh, suit for possession of. ... 6& 

PRE-EMPTION SUIT FOn^IndianZimitatitm Act, sch. a., art. 12Q— 
Decree for pre-emption obtaiTied by a person in a suit to ujhick 
plaintiff in the second suit is not a party — Partition, part of 
land remaininff joint after, effect of, as to right of pre-emption — 
Village community, members of— -Oudh Laws Aci^ s, 9 cl. (3j]. 
A certain village was in 1883 partitioned between eight sets 
of co-sharers and was divided into eight separate mahals. Certain 
lands such as graveyards were thrown into a ninth mahal which 
remained joint and was not separately assessed to revenue. Upon 
this partition the vendor obtained one of the eight mahals. In 
1886 he mortgaged a one anna share in his mahal to O the father 
of the second defendant. In March 1898 O obtained a conditional 
decree for foreclesure and an order absolute was made on Novem- 
ber 29th, 1 899 . The first defendant brought a suit for pre-emption 
and obtained a decree on 8th April 1901. To that suit the plain- 
tiff was not made a party. The plaintiff instituted his suit for 
pre-emption on the basis of the foreclosure decree obtained by the 
father of the second defendant and impleaded the first defen<la&t» 
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77>W, that the suit was goTerned by art. 120, sch. li. of the 
Indian LimitatioD Act and was within time. 

The light of a person to pre-emption cannot be defeate<l by a 
decree obtained by another person in a suit to which the plaintiff 
in the second suit is not a party« Held therefore, that tlie plaintiff^s 
suit was maintainable^ 

Held further, that under set. 9 clause (S) of the Oudh Laws 
Act, the vendor, the plaintiff, and the first defea dan t in the present 
case were 4m members of the same Tillage comi&anity. 

I>alip Singh v. Sheo Nandan ,.. 1 

l*RE-KMPTION, SQITFOR— i?tfZtf<wwA*;?o/ rend^ 4tnd vendor, pUa of 
— Oudh Laws Act, «» P.] In a suit for pre-emption the plaintiff 
alleged that she, the Tender, and the Tendee held shares in the 
same mahal and that sbe and the Tendee were both equally enti- 
tled to pre-erapt> The Tendee-defendant^s answer was that he 
was related to the Tendor and the plaintiff was not, and that 
therefore he the Tendee had a preferential right of pre-emption. 
The Tender was the widow of one R whose father was a first 
cousin of the v^endee. 

Held, that the Tendee had no preferential right to pre-empt as 
against the plaintiff* The kind of relationship contemplated by 
s. 9, Oudh Laws Act of 1876 ist^onsanguinity from a common stock. 

Musammat Jafn Begam r* iCusammat Gulab Kuar and 

another ... 6 



— Phyrioal pos$euion — Indian Limitation Act, 

$ch, ii^arU, 10 and t2(K\ The first respondent beM « mortgage by 
conditional sale on the shares of the remaining respondents. They 
remained in possession ^ the property antil the 15th April 1896 
when the first respondent was put in possession by the Court under 
a decree for foreclosure which had been made abs^Iate on the 28th 
March 1896. The appellant's si^t for pre-emption was filed on 
the 28th January 1901. Bold, that the suit was governed not by 
art. 10 but by art. 120, sch. ii, Indian Limitation Act and was 
within time. The Words ** physical possession** in article 10 mean a 
personal and immediate possession and exclade any notion of 
«on8tructiTe~poeses0ion by a landlord throngh his tenants. Held 
therefore, that the property which was the subject of the fore- 
closure decree obtained by the first respondent did net admit of 
physical possession. 

Baghunath Farshad v. Ram Dayal and others 

— — : Co-nharers in a grove, position of, after par' 

iition—Mernier of tillage community not residing in the village im 
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which he ha4 riglUi in land — Oudh Laws Act s. 9. cl» T^J*] The 
plaintiff, the defendants and other persons jointly owned a grore ; 
bat there was a partition and the plaiutiff acquired a distinct and 
separate part of the grove, and the defendants did the same. The 
defendants sold their share in the gro?e and the defendants also 
had a share in it which thej had soM. The plaintiff did not reside 
in the village in which the grore was situated. 

Held^ that the plaintiff and the defendants were not co-sharers 
in the grore at the time of the sale, but that the plaintiff was a 
member of the rillage community within the meaniug of s. 9 cl. (4; 
of the Oadh Laws Act although he did not reside, in the rillage to 
which the grore in suit belonged, and that he was entitled to a 
decree on that ground. 

Syed Rashid-ud-din c. Wali Jan Beg ... 19 

PRE-EMPTION, SUIT FOR— 5aZ« to oo-iharer and stranger with speeijuh 
atian in the deed of each vendw'^s share in property sold,"] C sold 
bis share in a rillage to i2 a co-sharer and 8 a stranger. The deed 
of sale stated that the property was sold for Rs. 600 to R and 8 in 
equal shares. The plaintiff a co-sharer in the rillage claimed pre- 
empt loo against i2.and S, Held^ that the shares of the rendees 
were specified in the sale-deed and that therefore the plaintiff 
was not entitled to a decree for pre-emption against R who was a 
co-sharer. 

Wajid Khan v. Ratan ... 23 

«._«.«^ .- SaU'deed relinquishing claim to property in 

return for henefUs preriously received from transferee — Oudh Laws 
Act, 1876, Chapter //.] B mortgaged certain lands with possession 
to iV father of the defendant No. 1 in 1856 for a certain sum of 
money and after R*8 death H his widow sold it to JT in April 1864 
for Rs. 1,674-7-9 reoeiring Rs. 1,135-3-9 in cash, the balance being 
deducted on account of the mortgage money, ^died in April 1900 
and in January 1901 the second defendant Who was R'b cousin and 
the next rerersioner, executed a deed in farour of the first defend- 
ant, relinquishing all claims to the property in return for some 
benefits which II and himself had receired from iVand the first 
(defendant. The plaintiffs sued the defendants for pre-emption on 
the allegation that the deed of 1901 amounted to a sale of the 
property within the meaning of Chapter II of the Oudh Laws Act 
1876. Heidj that the deed of January 1901 did not amount to a 
deed of sale within the meaning of Chapter II of the Oudh Laws 
Act, 1876. 

Ealka Singh and another v. Konwar Gajraj Singh and 

another ,„ 31 
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PRE-EMPTION, SUIT FOR-Sons not teparately recorded oi co-ttharers 
claiming pre-emption in renpect of property sold by their father.'] 
R and four other co-sharers sold a certain property to ^, a stranger 
and the appellant claimed pre-emption. He filed bis suit on the 
5th February 1902 and on the 6th February the respondents, 
sons of R but not separately recorded as co-sbarers, also filed 
a suit claiming pre-emption in respect of the same property. 
The respondents were accordingly added as defendants in the 
appellant's suit and the appellant was added as a defendant in 
their suit. 

Ueld^ that the respondents eonld not be treated as oo-sharers 
and had no right of pre-emption as against the appellant. If the 
sale was a valid one then any interest they had in the property 
before the sale was lost to them on the sale taking place and they 
bad no subsisting title at the date of the institution of the snit ; 
while if they denied that their father had power to transfer their 
interest they were precluded from claiming pre-emption. 

Bam Dayal v. Bhajju Lai and others ... 61 

-Oudh Laws Act, 1876, see, 8—Toum^ meaning 



of— Interpretation — Urban land included within the limits of a 
municipality,] When a word is not expressly defined in an Act it 
must be read in ita popular, natural, and ordinary sense unless 
there is reason upon the face of it to belieye that it was not intend- * 
ed to l)ear that construction. 

The meaning of the word **town " io sec. 8 of the Ondh Laws 
Act discussed. 

Jlfildf that the question whether any particular piece of land 
is situated within a **town ** or not depends on whether it is pirt 
of an nrban area or not, and it is a question of fact which has 
nothing to do with the contingency of its being included within 
the limits of a municipality for administratiye purposes'. 

Janki Pershad v, Saheb-un-nisa and others ... 74 

— ■ Reversionary interest^ sale of— Possibility 

of succession not a saleable interest— Persons having possibility of 
succession not eo-sharers ujith those having similar possibility — 
Transfer of Property Act ^ s, 43 — Indian Limitation Act, sch, ii, 
Art. 10.] A Hindu widow having sold to the defendant some 
land inherited from her husband, X, N and the plaintiff as her 
husband's reversionary heirs sued her and the defendant for a 
declaration that the alienation would be invalid against them after 
the widow*! death, and obtained a declaration to that effect. 
Subsequently on the 16th February 1897 L and N who were 
presumptively entitled to a half share in the land after the widow's 
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death executed a deed in favour of the defendant and certain other 
persons in respect of that share. In the deeil, they stated that 
thej sold the half share which would devolve upon them upon the 
widow's death, that by virtue of the deed executed by the witiow 
the vendee would continue in possession of the land sold by the 
widow, during the life-time of the widow, and that on her death 
they would acquire proprietary possession of the land under the 
present deed. The widow having died, the plaiutifiE on the 28th 
August 1898 instituted a suit against the defendant and others who 
were parties to the sale-deed of 16th February 1897, claiming 
pre-emption of the half share of L and N, 

Meld^ that the vendors had at the time of the execution of the 
sale-deed of 16th February 1897 ^no saleable interest in tLe pro- 
perty, that they sold a bare possibility of succession, that person i 
who had a ba^e possibility of succession were not co-sharers with 
others who had a similar possibility, and that e. 43 of the Transfer 
of Property Act did not apply^ 

Beld further, that if the case could be regarded as one in 
which a widow had transferred her husband's property with the 
consent of the reversioners and a good title bad passed at once to 
the defendant and a right of pre-emption accrued, the suit would 
be barred by limitation under art* 10 sch. ii of the Indian Limita- 
tion Act. 

Bhairon Bakhsh i;. Baldeo Singh ... 98 

PRE EMPTION, SOIT FOB. See Oudh Laws Act, s. 9, Clauses (1) and (2) 129 

« Hindu widow'' $ rigkt of preemption in 

reipeot ^property held as widow's estate as well as under a will 
woeeuted by her hu4baTtd.\ The plaintiff who was the widow of 
one P brought a suit for pre-emption in respect of her husband's 
share in a village. The sale in dispute took place on the 15th 
October 1901 and P died in July 1902. The plaintiff beld not 
merely the widow's estate in the property of P but also as a 
devisee under the will executed by him. Held^ that the plaintiff 
was entitled to a decree for pre-emption. 

Musammat Muna Kuer v. Abdhut Singh and others ... 158 

■ Proprieter in one mahal to pre-empt land in 

another mahal when there has been perfect partition^ right of-^Act 
XVIII of 1876 s. 9.] That having regard to the provisions of s. 9of 
Act XVIII of 1876, where there has been a perfect partition in a 
village, a proprietor in one mahal has a right to pre-empt property, 
in another mahal as against a person who has nothing to do with 
the village. 

All Rasa Khan and another r. Ganga Din .„ 20$ 
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PR Iv K M PTION, SUIT FOR—Si/Z* of property more than tluU entered in the 
witice— Act XVIII of 1876, sections 10 and 11,] Tbe appellants 
piirchaseil certain land and house property from the respondent's 
brother if. PreTious to the sale 3/* gave the respondent a notice 
under section 10 Act XVIII of 1876, to the effect that he was going 
to Hell his Zemindari share for Rs. 6,865, exclading from the sale 
his dwelling house and two orchards. The respondent refused to 
take the property at the price named and then his brother sold 
t hat property plus one of the orchards and his dwelling house, etc. 
The respondent claimed pre-emption on the ground that the 
property sold was more than that entered in the notice. 

Beld that, the notice on the respondent was not a good notice 
and the respondent did not lose his right of pre-emption through 
sectian 11, Act XVIII of 1876. 

Nasir-ul- Rahman and others r. Nawab All ... 287 

Perfect partition — Bight of owner of one 

mahal to pre-empt as against rendce of another nmhal^Memher of 
tillage community — Residence in tillage — Oudh Laws Act, 1876, 
section 9.] A village was by perfect partition divided into four 
mabals. One of these mahals was the property of JB and was placed 
under the management of tbe Court of Wards which sold it to the 
respondents. Thereupon the appellant who was the owner of 
another mahal brought a suit for pre-emption. Ic was conceded 
on behalf of the appellant that be had no right of pre-emption unless 
he was a " member of the village oommuuity" within the meaning 
of B. 9 of the Oudh Laws Act. It wai also admitted that the 
appellant did not reside in the villag9f 

Held, that in the village in suit there was only one village 
community, perfect partition notwithftanding ; that residence in 
the village is not anncessaryqnalificattonfor membership of a village 
community for the purposes of i. 9 of the Oudh Laws Act ; and 
that the appellant was a member of the village community within 
the meaning of that section. 

Narendra Bahadur Singh r. Balkaran Singh and others ... 37^ 
'Owner ofieparate chak in mahal, right ef 



to pre-empt — Co-sharer of mah^l — ^on-resident oo^sharer — Oudh 
Laws Act 1876, s, 9— Oudh Retmue Act (XVII of 1876) s$. 108 
and 112, and 121.] In a suit for pre-emption, there was no ques- 
tion about the relationship of the plaintifE, and the only dispute 
was whether his connection with the village in suit was such as to 
give him the right of pre-emption. The material facts were that 
he was owner of a chak of 83 acres in the village, and, by the 
settlement under which he held, he paid his share of the revenue 
through th6 lamberdars of the village ; but he did not reside ia 
the village. 
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Hsld, that the plaintiff was a co-sharer of the whole mahal 
in the sense of s. 9 of the Oudh Laws Act, 1876 ; and that having 
regard to ss. 108, 112, and 121 of Act XVII of 1876 (Oudh Land 
Reveoae Act), the fact that the share of the plaintiff in the mahal 
consisted of a separate chak hut did not make him the less a co- 
sharer in the sense of this Act, and the circurasrance of his being 
non-resident did not make any difference. 

Munnn Lai and another v. Maulvi Saiyid Muhammad 
Ismail and others ... 2 S4 

PRE EMPTION, SUIT FOR— £p^9Ww?t(>/'<i'i7w/tw/;/7yw«M^ of price by 
Court of appeal — Application hy appellant for extenJiion of time for 
payment of price — Appeal.'] A plaintiff in a pre-emption case cannot 
merely by filing an appeal obtain extension of the time fixed for 
payment of the price. A Court of appeal has power to extend the 
time, but in practice it does not do so except for some special 
reason. An appellant in a pre-emption case who wishes to have the 
time for payment of the price extended is not bound to put in a 
separate vrritten application to that effect but may make the 
request at the hearing. 

Ram Dial v. Musammat Jafri Bcgam and others ... 359 

PRESUMPTION AS TO DOCUMENT MORE THAN 30 YEARS OLD, 

DISCRETION OF COURT AS REGARDS. Se^ Act I of 1872, 88. 4 and 90 290 

ISSUE OFNOTICE.BY DULY CONSTITUTED 

AUTHORITY, i^^/? Cantonment Code, 1899, 88. 83, and 85 ... 51 

PRIOR AND SUBSEQUENT MORTGAGES. See Purchaser in execution 
of decree ion prior mortgage when sale takes place after sale on • 
subsequent mortgage. ... 243 

PRIORITY OP MORTGAGE EXECUTED SUBSEQUENT TO, OVER 
DEED OF GIFT BXBCUTBD PRIOR TO PASSING OP REGISTRATION 
ACT. See Registration Act s. 50 ... 342 

PRIVACY, SUIT TO ENFORCE RIG HT 0¥'-Omtomary right ofpHhaey,] 
The plaintiff brought a suit for removal of windows in the defend- 
ant's house which overlooked the female apartments of his house. 
A' lane separated the two houses. A custom was proved to exist by 
which the plaintiff was entitled to the right of privacy which he 
claimed. Held, that the plaintiff was entitled to the relief prayed for 

• and the fact that the houses of the parties were separated by public 
thoroughfare did not prevent the existence of a custom of privacy 

• which could be enforced. 

[Ookal Prasad v. Radlio, I. L. R., 10 All., 358 followed.] 
Lala Bhagwan Das r. Sbahzada Mirza Masud Quadar ... 126 
PROCEDURE. See Code of Civil Procedure, ss. 27 and 368 ... 7 8 

AS REGARDS APPLICATIONS FOR REVIEW. See 

Review of judgment ^^^ 299 
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PROOEDUUK TO BE FOLLOWED WHEKE POLICE REPORT UN- 
FA VOUBABLB TO BUEETT. See Surety, rejeotioo of, upon Police 
report ... 113 

PROFITS, SUIT FOR A SHARE OF^Renditiwi of aecounts, tuitfor^ 
Rent Act (Oudh), 18S6, s, 108 cl. (IS).] In a suit under cL (15) 
p. 108 of the Oiulb Rent Act, 1886, the main question was whether 
the suit was for " a sbnre in the profits'* or for " the rendering 
and settlement of accounts in respect of those profits." The parties 
were the co-sharers in a patti and collected the rents separately 
and paid the revenue pe:>arately .The plaintiff claimed for arrears 
of rent and profits, and the settlement of accounts for the years 
running from 1306 to 1309 Fasli. He gave details showing the gross 
rental, his own bhare, what he had realised and the balance due to 
him. iHe prayed for the following reliefs: — fajjthatan order be pass- 
es! for the rendition of accounts and Ch) that on the accounts being 
made up his claim may be decreed. Held^ that if a plaintiff olaiQis 
a share of the profits, whether he asks for a settlement of accounts 
or not, as a necessary preliminary to ascertaining what his share 
really is, that is a suit for a share of the profits, and that the only 
case for a settlement of accounts would be where the plaintiff 
asked for a settlement of accounts pure and simple, and did not 
claim a money .decree as the result. Held therefore, that the 
plaintifTs suit was a suit for his share of the profits. 

Bbaiya Rrij Raj Singh v. Ram Parghat and others ... 84 

PROPERTY NOT COMPRISED IN THE DECRE% DECREE-HOLDER 
TAKING POSSESSION OP, BY INDEPENDEKT ACTION AND NOT 

THROUGH COURT EXECUTING DECREE. See Execution of decree, 213 
PROPRIETOR IN ONE MAHAL TO PRE-EMPT LAND IN ANOTHER 
MAHAL WHEN THERE HAS BEEN PERFECT PARTITION, BIGHT OF 
See Pre-emption, suit for ... 206 

PUBLIC DOCUMENT. S«J Act III of 1877 s. 67 ... 366 

See Evidence Act s. 65 cl. (e) ... 327 

PURCHASER IN EXECUTION OF DECREE ON PRIOR MORTGAGE 
WHEN SALE TAKES PLACE AFTER SALE ON SUBSEQUENT MORT- 
GAGE — Mortgaged property told twice in execution of decree on 
^ prior and subsequent mortgages — Prior and subsequent mortgages — 

Transfer of Property Acts, 85 — Possession, suit for,] A purchaser 
at a sale held in execution of a decree for sale on a first mortgage 
made by a person in possession of the property, the decree haying 
been obtained in a suit brought in strict accordance with section 
85 of Act IV of 1882, is entitled to possession as against a purchaser 
at an earlier sale held in execution of a decree for sale obtained in 
a suit brought on a second mortgage in defiance of the rule laid 
down In that section. 

Fayaz Hossein Khan v. M. Prag Narain and another ..• 243 
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PURCHASE OF MORTGAGOR'S RIGHTS BY MORTGAGEE AT SALE 
IN EXECUTION OFDEOBEE OP THIRD VKVLTY— Mortgagor's rights^ 
purchase by mortgagee of^forfairprire — Tran*fero1 Property Act, 
s, 99 — Leave of Court to bid at avction sale — Code of Civil Procedure, 
#. 294^Trusts AH, ss, 88 and 90— Execution of decree,] The 
apppellant and three other person obtained a money-decree against 
the owner of a Tillage in execution (»f which they attached the 
Tillage on May 6th 1899. J9 and another who ha<J likewise obtain- 
ed a money-decree against the owner of the Tillage attached it on 
May 26th 1899 and had it pat up for sale on October 20th 1900 
when it was knocked down to the respondent for Rs. 14,633. The 
respondent was at the time mortgagee of the Tillage and his mort- 
gage was entered in the proclamation of sale as an encumbrance 
on the property. It was not saggeste<l that the price paid was less 
than the market Talueof the Tillage, or that the respondent was 
guilty of any misconduct. 

S'eld, that the purchase of the mortgagor's rights by bis 
mortgagee, the respondent, extinguished the martgagor's right to 
redeem, and that therefore the mortgagor, had no rights which 
could be put up for sale in execution of the decree held by the 
appellant. 

Within the meaning of ss. 88 and 90 of the Trusts Act a mort- 
gagee does not aTail himself of his position as such merely by bid- 
ding at an auction for his mortgagor's property, nor does he gain 
an ad Tan t age for faftnself within the meauiug of those sections 
when he pays a fair price for the property ; such a purchase ha» 
the same effect as a purchase made by a stranger ; and neither 
8. 294 of the Civil Procedure Co<le nor s. 99 of the Transfer of Pro- 
perty Act applies. 

Thakur Durga Singh i;. Seth Jai Dayal ... BQT 



Q 



QUESTION OF TITLE. S*-* Partition, suit for ... let 
See Suit for rent of land occupied without con- 
sent of landlord ... 34^ 

E 

RECEIPT OF MONEY NOT PURPORTING TO EXTINGUISH MORTGAGE- 
DEBT, BEGISTBATION OP. See Oudh Civil Courts Act, s. 18 cL [3] 321 
RECOGNITION OF CLAIM. See Possession, suit for ... 12* 

REDEMPTION OF FIRST MORTGAGE WHEN FIRST MORTGAGEE 

HAS PUE0HA8ED EQUITY OP BBDEMPTION. See Mortgage ... 330 

REDEMPTION, SUIT FOR. See Court Fees Act (VIl of 1877) s. 7, cL 9 

and 8.. n "^ 16* 
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REDEMPTION SUIT FOU—Moi'tfaffehy conditional sale^ Indian Limi- 
tation Act, Schedule it, aH. 142— Decree of Settlement CouH giving 
proprietary posseJtfion-^ Re rival of claim for redemption — Act XlUy 
jSOd—Adverfe possession.] In a suit for redemption the plain- 
tiffs alleged that on July 31, 1846, their predecessors had mort- 
gagetl the village for ten years to the predecessor-in-title of the 
tlefendantfi, and they claimed to redeem the mortgage on the 
ground that the time fixed for redemption had not expired on the 
13th February 1856. The defendants admitted that there had 
^een a mortgage but they alleged that it was a mortgage by con- 
ditional sale for four years only and by it they had acquired an 
absolute title as the money was not paid within that term. At 
the regular settlement in Oudh, iV, the predecessor of the defend- 
ants, applied for settlement. The plaintiffs' predecessors set up 
a counterclaim. A's claim was ultimately decreed by the Chief 
Commissioner on October 25th 1863 and formal possession of the 
village was given to her by the Revenue authorities on May 22nd, 
1864, and in the khmoat which was prepared she was entered as 
proprietor. Subsequently the deCendant's predeiiessors accepted 
jthe situation and obtained decrees for Sir on March 8th 1866. 

Held^ that the suit was barred by article 142, Schedule li of 
the Indian Limitation Act. 

On the contention of the plaintiffs that the Chief Commig- 
fifoner dismissed their predecessors' appeal in view of the rules of 
limitation then in force and that by Act XIII of 1866 their claim 
was revived and must be heard on its merits, it was k^ld that the 
plaintiffs' predecessors did not sue then for redemption of the 
mortgage so they could not say that such a suit of theirs was dis- 
missed on the ground that it was barred by the rules of limitation 
then in force ; and not having, while Act XIII of 1866 was in force, 
taken any steps to revive their former claim to settlement and 
have it heard on its merits, the plaintiffs could not now plead that 
that enactment had made the decisions of the Settlement Courts 
against them wholly inoperative. 

Basawnn Singh and others v, Kawab Badshah Bahu Begam 

and others ... 259 

PELINQDISIIMENT OF HOLDING BY TENANT AFTER TRANSFER 

OP IT TO A THIRD PARTY, LANDLORD'S RIGHT AS AGAINST 

TRANSFEREE IN CASE OF. See Mortgagee of tenants holding under 
decree of Court, suit by landlord for possession against ,,, 265 

r— , RIGHTS OF TENANT HOLDING 

FOR A TERM UNDER A DEED, A TE2JANT HOLDING UNDER 
DECREE OP COURT, AN OCCUPANCY TENANT, OR A STATUTORY 

TENANT AS REGARDS. See Mortgagee of tenants holding under 
decree of Court, suit by landlord for possession against ... 265 
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KEVIVAL OF CLAIM FOR REDEMPTION. See Redemption, suit for... 251> 
REGISTRATION ACT (111 OF 1877) SECTION 17 CLAUSES (B) AND 

(2>) AND SECTION 49. See Lease for quan^iog limestone ... 231 

S. 50 — Priority of mortgage executed subsequent f^^ 

oeer deed of gift executed prior to^ passing of Registration Act. \ 
Section 50 of the Registration Act onght not to be construed with 
retrospective effect so as to disturb titles acquired at a time when 
there was no law of registration in force in the Province. It was 
held, therefore, that a mortgage-deed executed and registered in 
1892 could not be allowed to prevail against an unregistered deed 
of gift executed in 1865 before the passing of the Registration Act. 

Mnsammat Nazir Sahiba v. Sitara Khanam ... 342f 

■ S.57. iSf^ Act III of 1877 ... 365 

■ . See Evidence Act s. 65, cl. [0] ... 327 



REIMBURSEMENT OP PERSON PAYING MONEY DUE BY AN- 
OTHER. See Act IX of 1872 ss. 69 and 70 ... 14^ 

RELATIONSHIP OF VENDEE AND VENDOR, PLEA OF. S^ Pre- 
emption, suit for ... 6 

WITH VENDOR. See Oudh Laws Act s. 9 els. (1) 

and (2) ... 12Sr 

RELIEF. See Arrears of rent, suit for ... 10* 

REMAND. See Representative of deceased appellant, jurisdiction of 

Court to which a case has been remanded, to bring on record ... 17 

REMEDY OF NON-CONSENTING CO-SHARER AGAINST THE 

PEESON BUILDING WITH THE CONSENT OP OTHER CO-SHABEBS. 

See Suit by a co-sharer for demolition of well constructed by a 

third person with the consent of other co-sharers. ... 33^ 

RENDITION OF ACCOUNTS, SUIT FOR. See Profits, suit for a share of 84 

RENT ACT (OUDH), 1886, S, 108 cl. (15). See Profits, suit for a share of 84 
RENT ACT SS. 108 CL. 16, 129 AND 132. See Compensation for revenue 

paid by lambardar on account of joint lamdardar, suit for ... 14 

RENT ACT (OUDH), S. 127. -See Suit for rent of land occupied without 

consent of landlord ... 340 

REPORT OR CERTIFICATE BY MEDICAL E:iPERT AS TO THE 

MENTAL CAPACITY OF AN ALLEGED LUNATIC, ADMISSIBILITY IK 
EVIDENCE OP, IN A CONTENTIOUS PROCEEDING. See LunaticS 

Estates Act (XXXV of 1858) s. 5 ... 354 

REPRESENTATIVE OF DECEASED APPELLANT, JURISDICTION 
OP Court to which a case has been remanded, to bring on 
RECORD — Code of Civil Procedure ss, 305 and 666 — Jurisdiction — 
Bemand.^ Held, that a Court to which a case has been remanded 
under s« 566, Civil Procedure Code, has jorisdiction to act under 
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B. 365 of the Code and to do any act which may be necessary to 

carry out the order of remand. 

Salabat Singh r. Ham Kishan and others ... 17 

llESIDENCE IN VILLAGE. &c Pre-emption, suit for ... 275 

IlES JUDICA'TA. 5<?e Possession, suit for ... 123 

/Sctf Arrears of rent, saitfot ... 169 

JtiEVENUE COURT, JURISDICTION OF. See Act III of 1901, ss. 191 

and 102 ... 142 

KEVERSIONER, SUIT BY, AGAINST TALUQDAR'S WIDOW. See 

Act I of 1877 6» 42 ... 239 

KEVERSIONARY INTEREST, SALE OF. S(>e Pre-emption, suit for ... 98 
KEVIEW — Admmion of application for redew^ objection taken to^ in appeal 
'—Ter nut of the order admitting the review^ discretion of Court as 
to— Irregular procedure in hearing case in review^ power of appeU 
late Court in dealing with — Code of Civil Procedure^ ss, 623 and 
626 — Ci)urt-fee^ how calculated ichen appellant seeks to escape pay' 
ment of a sum decreed against him and to recover a sum from respond* 
ent.\ When the admission of an application for review of judg- 
ment is not challenged on any oE the grounds stated in s. 626 of 
the Coile of Civil 'Procedure, it cannot be challenged in appeal at all, 
A Judge who hears the case in review is not bound by the 
terms of the order admitting the review whether the order was 
passed by himself or by another Judge, and if the procedure adopt- 
ed by him in hearing the case in review is irregular it is the duty 
of the appellate Court on appeal to decide the case upon its meriti, 
[Bhagwandeen Doohey v. Myna Baee (1) Sainal Itanchhod v, 
Dullahh Drarka (2) ; Tliacoor Prosad v. Baluck Ram (3) and 
Hurhans Sahye v. Thakoor Purs)uid (4) followed.] 

When an appellant in his memorandum of appeal seeks to 
escape payment of a sum decreed against him and also to recover 
from the respondent a sum named therein the court-fee .should be 
calculated on the sum decreed against him plus the sum sought to 
be recovered. 

Musammat Basanti r. Badri ••• 345 

KEVIEW OF JUDGMENT— ^/?j;ZtVfl^k>» /or review fUed hefore filing of 
appealy jurisdiction of Court regarding— Procedure as regards 
application for review — Code of Civil Procedure^ s, C25.] Section 
623 of the Code of Civil Procedure means that a person considering 
himself aggrieved by a decree or order cannot apply for a review of 
m judgment if either he himself has appealed or any other person 

[IJ 11 Moo. 1. A., 487. [2] 10 Bom. H. C. Rep., 360. 

[3] 12 C. L. R., 64. [4] I. L. R., 9 Cal. 209. 
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ho? appealed on a gronnd common to the appellant and himself or 
anj other person has filed an appeal to which he has been made a 
respondent and in which he can under s. 661 of the Code or other- 
wise present to the appellate Court the case on which he wishes to 
apply for review. 

The respondents sued for possession o! property detailed in a 
list attached to their plaint which consisted of two parts. The 
Subordinate Judge overlooked the second part of the list and passed 
a decree for possession of the property in the first part only. The 
title to all the property in the list was the same. On June 15th 
1900, the respondents applied for a review of judgment. On July 
3rd the appellant filed an appeal in the Court of the Judicial Com- 
missioner. On April 25th 1902 the appellant's appeal was dis? 
missed, and on April 30th 1903 his application for leave to appeal 
to His Majesty's Council was dismissed. The Subordinate Judge 
then took up the application for review and modified the decree 
80 as to make it include the property in the second part of the 
respondent's list. 

JSeld^ that the order of the Subordinate Judge was made with 
jnrisdiction and was right. As a matter of practice however if 
after an application for review has been filed an appeal is filed on 
a ground common to the appellant and the applicant or an appeal 
is filed in which the applicant can file objections under s. 561, 
Civil Procedure Code, the Court to which the application is made 
ahoidd decline to proceed with the application until the appeal hag 
been heard and when the applicant has been made a respondent 
and can obtain the relief which be requires by means of objections 
under s. 561 should require him to file such objection. 

Sarju Pershad v. Sheo Charan Lai and others ... 299 

BIGHT OP DEFENDANT TO DISMISSAL OF SUIT BROCJGHT BY 
ui^AUTHOBlZED PEBSOK. See Code of Civil Procedure bs. 27 
and 368 ... 78 

RIGHT OF JUDGMENT-DEBTOR. See Execution of decree ... 229 

BIGHT OF OWNER OF ONE MAHAL TO PRE-EMPT AS AGAINST 

VENDEE OP ANOTHER MAHAL. See Pre-emption, suit for ... 275 

BIGHT OF OCCUPANCY IN LAND SOLD IN EXECUTION OF 

DEOBEE, HOBTGAOE OF. See Oudh Laws Act, 8. 25 ... 312 

BIGHT TO SUE FOR ARREARS OF MONEY DUE UNDER SETTLE- 
MENT DEGREE WITHOUT PROVING RECEIPT OF THE MONEY BINGE 

THE DBGBEE. See Arrears of rent, suit for ... 108 

JIULB BEGARDING CASE IN WHICH PARDANASHIN WOMEN ARE 
SUED UPON DEEDS ALLEGED TO BE EXEGUTED BY THEM. See 

Pardanasbin woman, denial of execution of deed by. ... 292 
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BUnAL POLTCB BATE, SUIT BY PROPRIETOR AGAINST UNDER- 
PBOPBIETOSS FOR RECOVERY OF— Implied contract for viainf-enancA 
of clunck'idar—N, W.-P, and Oudh Act Vofl 894, tectums 13 and 
i4—Wajib-fil-arZt adm i^sibi lit p in evidence of] The respondent 
was the superior proprietor of a Tillage and the appellants were 
the under- proprietors. The respondent sued the appellants for a 
certain sum which he had paid to Government on account of the 
Ruml Police Rate imposed upon the village under section 13 of 
K.-W.P.andOudhAcfc Vof 1894. He contended that the appellants 
were, within the meaning of s. 14 of that Act, "bound by contract" 
to provide for the maintenance of the chowkidar. It was con- 
ceded that if the wajib-ul-arz of the village was admissible in 
evidence there was evidence upon the record of facts from which 
the existence of a contract between the talukdar and the under- 
proprietors shoul<l be inferred whereby the latter were bound to 
provide for the maintenance of the chowkidar but it was contended 
that the word "contract" in section 14 of Act Vof 1894 means 
an express contract and not an implied contract. 

Held, that the Legislature did not intend that the word " con- 
tract" in section 14 of N.-W. P. and Oudh Act V of 1894 should 
be confineil to an express contract between the superior and 
inferior proprietore ; that the wajib-ul-arz was admissible as evi- 
dence of the arrangements made for the maintenance of the chowki- 
dar. 

Kushari Din and others tr. Rani Chandar Euar ... 35 

S 

SALE-DEED RELINQUISHING CLAIM TO PROPERTY IN RETURN 

FOR BENEFITS PREVIOUSLY RECEIVED FROM TRANSFEREE. See 

Pre-emption, suit for ... 31 

OFPROPEUTYMORETHANTHATENTEREDINTHENOTICE. 

• S^tf Pre-emption, suit for ... 237 

TO CO-SHAUEll AND STRANGER WITH SPECIFICATION IN 

THE DEED OF EACH VENDEE'S SHARE IN PROPERTY SOLD. Sea 

Pre-em[)tion, suit for ... 22 

SECOND APPEAL IN A SUIT FOR LESS THAN RS. mO-Cieil Pro- 
cedure Code, s. 5S6 — Suit for projitx of i minor able property belong- 
ing to plaintiff andforprojifst wrongfully received by defendant — 
Act IX, 1SS7. sch. ?'/, art. 31—Smiill Ctnt.^e Court, jurisdiction of] 
The plaintiff stated in hor plaint that under a foroclosure decree 
she was the proprietress of a 6 annas 2 pies share in a hamlet 
named Pnra-Kharagman ; that she sue 1 the defendants for po^ses- 
' sion of the aforesaid hamlet and a decree was passed in her favour 
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Bobject to her paying some mortgage-money ; bat on appeal a 
decree was passed in her favour whereby she became entitled to 
obtain possession of the hamlet withont paying any snm of money 
and thns the plaintiffs right to get the above-named 'hamlet be- 
came confirmed ; that the defendants held nnlawful possession of 
the aforesaid share of the plaintiff, during the pendency of the suit 
and they were benefited by the profits thereof which, in fact, the 
plaintiff should have got ; and that the mesne profits of the ^are in 
suit for 3 year8~1306 to 1308— amounted to Bs. 202-5-6 to which 
the plaintiff was entitled. 

The value of the subject-matter of the suit was less than Rs. 
600. The point for decision was whether the second appeal in the 
suit fell within the purviev^ of s. 686, Code of Civil Procedure. 

Beld^ that the suit fell within the latter portion of art. 31, 
sch. ii, Act IX of 1887 ; that that the jurisdiction of the Small 
Cause Court was barred and that s. 586 of the Code of the Civil 
Procedure did not apply. 

Musammat Kusum Koer r. Mukhdoom Chan and another 203 

SECOND MORTGAGEE BRINGING PROPERTY TO SALE WITHOUT 

QFFEBIKO TO REDEEM FIB8T MOBTOAOB. Bee Mortgage ... 330 

SECURITY FOR DUE PERFORMANCE OF APPELLATE DECREE, 
SUIT FOB ENFORCEMEKT OF. See Civil Procedure Code ss. 253 
and 545 ... 210 

SECURITY FOR GOOD BEHAVIOUR. See Surety, rejection of, upon 

Police report ... 113 

SECURITY TO KEEP THE PEACE AFTER CONVICTION ON A 
SUHMABY TBIAL — Imprisonment in default of furnishing security 
not a part of a substantive sentence — Xon-appealaHe sentence — 
Criminal Procedure Code, s. 106— Assault — Indian Penal Code, #. 
323,] There is nothing in the law which prohibits the making of 
an order under s. 106 of the Code of Criminal Procedure after ^ 
conviction under s. 323, Indian Penal Code, on a summary trial, 
and the imprisonment to be undergone in default of furnishing 
security is not a part of a substantive sentence. The sentence not 
being in itself appealable does not become so because the person 
convicted has been ordered to find security to l^eep the peace. 

Meghuv. King-Emperor ,„ 333 

SEPARATE PROPERTY OF FATHER, SUIT BETWEEN SONS FOR 
POSSESSION OF— Ifindu Law.} p subsequent to his separation 
from his sons, obtained a money decree against a certain person^ 
but died before the decree was executed, and the name of the 
fkppellant was brought on the record as his father P'b representat^vQ 
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and at an anction ^le in execntion of the decree he purchased the 
property in suit. T^e respondents, being the sone and grandson 
of P sued the appellant for possession of their share in the property. 
Beld that the property not being the joint family property 
of the parties, the respondents were entitled to sue for their share 
of it whether there was or was not joint family property which 
remained to be partitioned. 

Mahtab Chand t, Rup Chand and others ... 96 

SMALL CAUSE COURT, JURISDICTION OF. fifee Second appeal in a 

suit for less than Rs. 500 ... 202 

SMALL CAUSE COURT SUIT, TRIAL OF, AS REGULAR SUIT WITH- 
OUT RETUBNING OF PLAINT FOR PRESENTATION TO PROPER 
COURT. See Act IX of 1887, s. 27 ... 144 

SONS OF TALUQDAR BY BIFFERENT MOTHERS. See Oudh Estates 

Act (I of 1869) ss. 8, 13, 14, 15 and 22 cl. (6) construction ... 248 

SONS NOT SEPARATELY RECORDED AS CO-SHARERS CLAIMING 

PRE-EMPTION IN RESPECT OF PROPERTY BOLD BY THEIR FATHER. 

See Pre-emption, suit for ... 61 

ePECIFIC PERFORMANCE. See Award not filed in Court within six 

months, enforcement of ... 369 

SPECIFIC RELIEF ACT, [I OF 1877] s. 42. See Act I of 1877 s. 42 ... 239 

STATEMENT OF ACCUSED, RECORDING OF, BEFORE EVIDENCE 
FOR PROSECUTION. See Criminal Procedure Code, ss. 164 
and 364 ... 191 

SUCCESSION TO TALUQDAR'S ESTATE NOT HELD UNDER SANAD 

PY QOYER^MB^T. See Oudh Estates Act (I of 1869) ss. 8 and 10 254 

SUIT BY A CO-SHARER FOR DEMOLITION OF WELL CONSTRUCT- 
ED BY A THIRD PERSON WITH THE CONSENT OF OTHER CO- 

3HARBRS — Retfiedy of non-consenting co-sharer against the person 
Jmilding with the consent of other co-sharers.'} When a co-sharer 
has constructed ^ building or a weU on land jointly belonging to 
him and other co-sharers without their consent, they are not 
entitled to have the building or the well ren^oTed unless they can 
show material damage, or unless they have taken measures in time 
to prevent construction of the building or the well ; but their 
remedy is by partition. And the same principle applies to the 
case of a person constructing a well on land jointly belonging to 
seyeral co-sharers some of whom do not assent to its construction, 

Maha Singh v, Bhoga and others ,.. 336 

gUlT BY MORTGAGEE FOR SALE OF EQUITY OF REDEMPTION 

QF MORTGAGED PROPERTY FOR AMOUNT DUE UNDER A SIMPI|B 

MONEY DECREE. See Act lY of 1882 as. 67 and 99 ... 314 
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SUIT BY NEXT PRIEKD WHEN PLAINTIFF NOT A MINOR, AN 
IBBBGULARITT. See Suit in the name of an alleged minor by 
• next friend ... 234 

FOR POSSESSION OF PROPERTY TRANSFERRED TO 

DEFENDANT UNDEB PICTITIOlTS SALE-DE£D. See Fictitious sale- 

deed, suit to set aside ... 31^ 

; PROFITS OF IMMOVABLE PROPERTY BELONGING TO 

PLAINTIFF AND FOB PBOFITS WRONGFULLY BECEIVED BY DEFEND* 

ANT. See Second appeal in a sait for less than Rs. 500 ... 202 
^—^ RENT OF LAND OCCUPIED WITHOUT CONSENT OF 



LANDLOBD — Question of title — Jurisdiction of Revenue Court as to 
question of title raised in a rent suit — Oudk Rent Act^ s, 127 ^^ 
JEntriesin Oovernment recoj'd not conclusive proof of title,'} It is 
the duty of a Revenue Court in Oudh to 'decide every question 
raised in a rent suit an adjudication on which is necessary for the 
decision of the suit, although its decision^may not be binding upon 
the parties in the Civil Court. 

Sheikh Talib All r. Basant Rae and another ... 340 



VALUE OP CROPS DISTRAINED FOR ARREARS OF 



BENT DUB TO LANDLOBD, BY SUB-TENANT AGAINST TENANT— 
Damage caused by reason of contract — Transfer of P ropery Act 
(IVof 1882), s, 108 ol. (o)— Cause of action,] The respondent 
was a sub-tenant of the appellant. The lamilord distrained the 
crops of the respondent for arrears of rent due by the appellant for 
1307 F. on the 1st April 1900. The respondent brought the present 
suit for value of the crops distrained. Held, that as there was no 
damage caused to the respondent by reason of some contract express 
or implied under s. 108 cl. (c) of the Transfer of Property Act nor 
the respondent had at the time of the distmint paid the rentreserv- 
ed by the sub-lease for the period for which the arrears realizeil 
by the distraint were due nor the landlord who hatl interfered 
was a representative of the lessor, the respondent bad no cause 
of action. 

SuKijman tr. Bbagwan Singh ... 351 

SUIT IN THE NAME OF AN ALLEGED MINOR BY NEXT FRIEND 
— Minority disproved — Amendment of plaint— Suit hy next friend 
when plaintiff twt a mino7% an irregularity J] In a suit institutetl 
in the name of the plaintiff as a minor by his mother and next 
friend the defendants proved that lie was not a minor when the 
suit was instituted and urj^ed that the suit should on thi^ account 
be dismii^sed. It was proved that the plaintiff was cof^nizant of 
and approved of the institution of the suit and went with the next 
fiieud to instruct the pleader who drew up the plaint. Held that. 
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trnder the oiicumstaiices there had been tnerely an irregularity 
whioh could be cured bj amendment of the plaint and remoral of 
the name of the next friend. 

Gajraj Singh Vi Raghubar and others ... 234 

SURETY, REJECTION OF, UPON POLICE HEPOUT—SecurUy for 
good heJuiviour — Procedure to Jte followed where Police report twi- 
favov/rahle to surety-^DUcretion of Magistrate in respect of sureties 
— Code of Criminal Procedure^ ss, 110 and in,"] The accused was 
called upon to give security for his good behaviour m., his own 
bond for Rs. 400 and one surety in the same sum. R offered him« 
self as surety and thereupon the Magistrate ordered the Sub- 
Inspector of the Thana within whose limits It resided to report 
upon him. The Sub-Inspector made an unfavourable report and 
the Magistrate without taking any evidence and without giving 
liotice to the accused rejected the surety. 

J&eW, that the Ma^rate bhould not have rejected the surety 
merely upon the police report. There is no objection to a Magis- 
trate enquiring whether the Police have any reason to urge why a 
person should not be accepted as surety but an unfavourable report 
should be treated not as evidence but as an objection made by a 
party to the protjeediUg and that before tte surety is rejected 
notice of the report or objection should be given to the person 
bound over and the Magistrate should give both him and the 
Police an opportunity of adducing evidence. Magistrates should 
not reject sureties except for defltlite and good reasons and un- 
necessary difficulties should not be thrown in the way of the per- 
sons ordered to give security for good behaviouh 

Eing-Emperor v, Parmeshur 213 

TENANT. See Adverse title by tenant, assertion of „, 372 

HOLDING FOR A TERM dNDER A DEED. Sse Mortgagee 

of tenants holding under decree of Court, suit by landlord for 
possession against ^^^ 265 

TERMS OF THE ORDER ADMITTING THE REVIEW, DISCRETION 

OF COUBT AS TO. See Review ^^^ 3lg 

TOWN, MEANING OF. See Pre-emption, suit for ,., 74 

TRANSFER OF PROPERTY ACT, S. 6 CLAUSE CI). See Mortgagee of 
tenants holding under decree of Court, suit by landlord for possess- 
ion against ^^ 266 
S. 43. See Pre-emption, suit for ... 93 



SB. 67 and 99 



-SS. 67 AND 99. Qee Act IV of 1882 



314 
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TBANSFEB OF PBOPEBTY ACT, S.86. &» FxxrchmaBr Ui execatlonot 
decree on prior loortgage when sale takes plaee after eale on 
subsequent mortgage ... 243 

•... — 8 .:^. £Jw Foroclosore, suit f«t ... 13T 



*S. f9. See PnrobaBe of mortgagees 



rights by mortgagee at eale in ezecotion of decree of third par^ ... SOT 
I ■ ■ section.lO?. .iSMAirearsof rent, suit 



fcr ... ley 

. S. 108 CL. (o). See Suit for Talue 



. of crops distxainQd lor.arxfiarQ oi^rent dae to landlord, by «ab-tenant 
against tenant ... 351 

TBUglX&ACT, S8..88and90. .fi^Parehaae of mortgagor's rights bymort- 

g^ig^at«alein evacntion^of deesee of tfaiid party ... ^Ot 



UN DER-PROPRIETOR. S«tf Adverse title by tenant, assertion of ... 37 J 

UNDER-PROPRIETARY RIGHT. See Adyerse title by tenant, assert- 
ion of ..* 372? 

URBAN LAND INCLUDED WITHIN THE LIMITS OF A MUNICIPAL. 

ITT. See Pre-emption, suit for ^„ 7i 

USUFRUCTUARY MORTGAGE BY TENANT HAVING NON-TRANS- 
FEBABI4E BIOHT IK likSDy SFFEGT OF, AB AQAIKST LAimLOBlr. 

See Mortgagee of tenants holding under decree of Court, suit by 
landlord for possession against ... 265 



VILLAGE COMMUNITY, MEMBERS OF. jSftj Pre-emption, suit for ...1,2/5 

— NOT RESIDING IN VILLAGE 

nr WHICH HE HAS BIGHTS IK LA^TD. See Pre-emption, suit for ... 19 

W 

WAJIB-UL-ARZ, ADMISSIBILITY IN EVIDENCE OF. See Rural 
Police Rate, suit by proprietor against under-proprietors for 
recovery of ... 35 

" WOULD HAVE SUCCEEDED " IN OUDH ESTATES ACT SS. 13, 14 
A3n> 15, MBAjniro of. See Oudh Estates Act (I of 1869) ss. 8, 13, 
14, 15, and 22 cl. (6) construction * ... 248 
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